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The Monetary We devote considerable space in this number ofthe 
Conference. JOURNAL to the salient features of the conference, 
held in New York City on November 11th and 12th 

of the leading men in the country on the subject of monetary reform. 
Upon the invitation of the Academy of Political Science, the National 
Monetary Commission, the American Bankers’ Association, delegates of 
chambers of commerce and delegates appointed by governors of states, 
met todiscuss the need and the plans for the reform. The importance 
of the gathering is emphasized by the fact that economists, practical 
bankers and legislators were in co-operation; a fortunate combination 


of fattors for the promotion of the cause, the value of which was fore- 
seen by the president of the Academy, Mr. A. Barton Hepburn. The 
result of this conference cannot fail to be influential throughout the 
country and gives ground for the hope that the reform law may be nearer 
enactment than most of us believed; and this despite the fact that, as we 
anticipated, the lower house of the next Congress will be politically an- 
tagonistic to the President and the Senate. 


Central Bank Pian _ !|t is most significant, and to the BANKING LAw 
Favored. JOURNAL a cause for gratification, that the 
general consensus of opinion at the confer- 
ence was so unmistakably in favor of a central institution of some kind 
to provide the necessary remedy for existing evils in the monetary or- 
ganization. It will be recalled, by our readers, that we began the active 
advocacy of this plan of reform before we had taken the opportunity to 
ascertain the trend of opinion; that when later we obtained expressions 
from bankers, in our symposium of 1909, we found our attitude upon 
the subject approved by a substantial majority of the bankers who replied 
to our request for an expression of opinion. We have since endeavored 
to furnish our readers with a fair presentation of the arguments both 
for and against it, and without prejudice in favor of the particular plan 
that was published in extenso in our pages last winter. Our purpose 
has been to assist in the educational work as an independent factor, 
the organ of no individual or body of individuals. 








1012 THE BANKING LAW JOURNAL. 


A Non-Partisan ‘The conference in New York concentrates the is- 
Question. sue, and puts it squarely before the country. Sen- 
ator Aldrich, the chairman of the National Monetary 
Commission, again announced that that body had no plan; yet he could 
not entirely disguise the fact that its members lean to the central bank 
project. If aught were needed to help them crystallize their views, the 
proceedings of the Academy should doso. The Senator’s declaration that 
his influence would be continued tobe used to solve the problem upon lines 
totally free from political partisanship,must be looked upon as a distinctly 
progressive and materially helpful announcement. Whether he enter- 
tains any hope that something final could be accomplished before 1913, 
he did not permit his hearers to suspect. But Mr. Schiff unequivocally 
placed the duty of prompt action upon the members of the commission 
n his brief but pithy address following Senator Aldrich’s speech. 
Senator Aldcich’s tis but fair to note the fact that many who heard 
Attitude. him and who had been in doubt as to Senator 
Aldrich’s sincerity of purpose, went away from 
the banquet at which he spoke, with a change of heart in that respect. 
This is encouraging when it is borne in mind that many of these very 
men hold views on the Senator’s tariff law which are far from being in 
agreement therewith. They are inclined to give him the opportunity 
to prove his sincerity, which his retirement from political life and the 
consequent domination of the Senate, will enable him to utilize. The 
difference in his position then and now must be given due weight when 
we undertake to measure the probable results of his labors on the mone- 
tary reform bill. As we have not hesitated heretofore to offer criticisms, 
we hold it a duty to record the changeof sentiment referred to, as a hope- 
ful sign. We wish to take an optimistic attitude, awaiting events, and 
let the events demonstrate the Senator’s sincerity. 


is Early Action We have expressed the view that it is useless to 
Possible ? hope for legislative action during the coming short 
session of Congress; and we regret that facts still 

compel us to adhere to this view, despite the expressions of not a few 
that, with determined effort,a satisfactory law might be enacted at so early 
a date. We would be glad to believe it, and would spare no effort to 
help bring about such a result. But there are no indications that the 
people as a whole have come to look upon the project which alone can 
be adequate, with favor. As was well said, no one during the recent 


congressional canvass discussed the money question. It was not an issue; 
the people are not yet prepared for it. Moreover the legislation must 
be drawn with great care, and must be thoroughly debated. The session 
lasting from December 5 to March 4, gives less than 75 legislative days 
and there is much other business requiring attention. It were far bet- 
ter to delay than to rush through an inadequate measure. 





| 
| 
| 








| 
| 


EDITORIAL. 1013 


The Precedent We are reminded, bya reader, that the resumption 
of 18785. act of 1875 was passed during a short session and in 
fact became a law on the 14th of January of that year, 
when only about half the session had expired. But the resumption act was 
the culmination of debates and public discussions during most of the pre- 
ceding two years, after the panic of 1873, and the people had had the 
subject concretely before them during the congressional canvass of 1874; 
they then declared themselves quite pointedly in favor of resumption of 
specie payments; the main features of the law as it finally passed had 
been framed and debated in the preceding long session and the leaders 
in Congress knew exactly how each member stood upon every one of 
the sections of the act. Finishing it under Senator Sherman’s leader- 
ship, was therefore a comparatively easy task, particularly as the people 
had chosen a democratic house, which was interpreted as a rebuke to 
the republicans for their delays. 


———S 


The Country’s Totar The Comptroller of the. Currency has pub- 

Bank Resources. lished an abstract of the returns received by 

him of the resources of all classes of banks in 

the country on June 30, 1910. This enables us to measure the import- 

ance of the banking business conducted under state laws, and the growth 

of the entire country’s business since April 1909, when the latest pre- 
vious return was made. Here are the figures: 


June 30, 1910 April 28, 1909. 
State: number... 15,948 15,598 
resources,... $12,553,375,304 $11,726,170,577 
National: number, ... 7,145 6,893 
resources,... $9 896,624,696 $9 368,883,843 
All: number, ... 23,093 22,491 
resources,. .. $22 450,000,000 $21,095,054,420 
The reported individual deposits show as follows on June 30, 1910: 
AMitemee. . . .: «+s « » » SRS 
Gawenge Gas, kt tlt lt tt 4,070,400,000 
Commercial deposits, . . . . . $11,213,000,000 
Wattomel GeMeS,. . =. 6 tlt lee 5,287 ,216,312 
State banks and trust companies, . . . $5,925,783,698 4. 


It will be noted that the state institutions now carry larger commer- 
cial deposits than the national banks. 


Securities Heia 7! he Comptroller has also reported, in greater detail 
by Banks. than has usually been done, upon the security hold- 
ings of all of the banks; these aggregated $4,723,- 

300,000 on June 30, 1910, and of this vast sum more than one-fourth was 
in railroad bonds, viz: $1,455,100,000. Of course most of these railroad 
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bonds are held by savings banks and trust companies; the national banks 
apparently held about $300,000,000. Aside from their United States 
bonds to secure circulationand public deposits the national banks heldabout 
$863,000,000 in securities; hence there were $563,000,000, of the mis- 
cellaneous class held by them. State, county and muncipal bonds in 
all the institutions aggregated $1,014,000,000; the share of the national 
banks does not appear, but it is not very large, probably less than $80,- 
000,000. The amount reported consisting of stocks is $283,000,000, of 
which, again, the major part is in state institutions. While this amount 
is large, it is relatively to the great total not a significant sum. Much 
more important to be studied is the $218,000,000 consisting of ‘* warrants, 
judgments, claims and other securities,’’ not segregated. 


a The point to be considered in connection with 
Loans and Deposits. these statistics is the ratio between the amount 
ofthese ‘permanent’’ investmentsanddemand 
liabilities of the banks; eliminating savings banks, whose deposits are not 
usually payable on demand, it is of interest to depositors to know how 
far the banks have available assets that can be speedily liquidated. 
The complete return is not yet available. The national banks in 1910 
show in loans, exclusive of all securities, $5,430,000,000, against $5,287,- 
000,000 individual deposits, and about $700,000,000 net bank deposits, 
(excess due to banks over the sum due from banks): so that the showing 
is quite satisfactory. State institutions had in 1909 about $5,400,000,000 
individual deposits and $4,100,000,000 loans indicating a much smaller 
ratio; this is of course due largely to the fact that trust companies and 
state discount banks are permitted to loan upon mortgages. Finally, 
however, the ratio of cash, as the primary reliance for liquidation of de- 
posits must be considered. We must await the complete statement from 
the Comptroller to analyze this. 


SS 


The Bankers’ Association The question is being asked very point- 
and Monetary Reform. edly: What is the American Bankers’ 
Association doing for currency reform ? 

It is admitted that the Los Angeles conference was barren of results. 
Despite President Pierson’s appeal, and despite the fact that Senator 
surton, one of the members of the National Monetary Commission sub- 
stantially reported that there was little to say, the bankers remained qui- 
escent. Is this quiescence to continue when it is patent to all that the 
time for active participation in the work isathand? Weopine not. The 
work of the Association in the interval between the conferences is in 
charge of the executive council; the chairman thereof, Mr. Huttig, who 
is also a member of the Bankers’ Currency Commission, is not the type 
of man to let an opportunity for action pass, especially when it is so ob- 
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vious that inaction must inevitably reflect upon the whole body. It is 
entirely logical for the people to look to the organization, which includes 
in its membership many experts and a host of practical men, to take a 
leading part in the labor of solving this problem. The great majority 
of members of Congress naturally look to the bankers in their constitu- 
encies for views upon the question. Opinion in the several states is to 
be molded by them; and the molding must now begin. The executive 
council should assemble at anearly day and manifest its purpose to have 
the subject taken up earnestly in conjunction with the Bankers’ Currency 
Commission. A general program should be developed and submitted 
to the several state bankers’ associations for discussion at their meetings 
this winter and in the coming spring. 
Manifest Duty True, the Monetary Commission, through Chairman 
of the Councit. Aldrich, has announced its purpose to hold hearings 
on the subject at an early date, thus indicating some 
activity. But itis not sufficient to the accomplishment of the object. 
Desultory work of this kind is not the most practicable way of reaching 
the end in view, unless a definite, concrete, systematic program is set up. 
The Bankers’ Association, through its official organ, is the body that 
should lead off with the presentation of sucha program. It need not be 
favorable to any distinct plan of reform; it may indeed omit all concrete 
suggestions of plans; but it is imperative that it show, beyond question, 
that it is deeply interested and prepared to begin collaboration at once. 
Senator Aldrich has asked for such collaboration; to refuse, or omit, to 
accept his invitation would quite properly justify the Senator in assum- 
ing that the bankers had no interest in the subject. Can the Associa- 
tion afford to occupy such a position? We know that the majority of its 
members are not indifferent; but the members must apparently await 
the action of the executive council. The responsibility thus rests upon 


the latter. 


BANKING LAW. 


Quarterly Reference to  !t has always been the aim of the BANKING 
Decisions—A LAW JOURNAL to invite suggestions from 
New Practical Feature. ts readers as to how it might be able to 
add some practical feature wherein all 

might be benefited; and wherever such suggestions, after careful con- 
sideration, have seemed to us of sufficient value, we have endeavored 





to adopt them. 

One of the latest suggestions, and to our mind, one of the most 
practical as well as beneficial to all our readers alike, recently came from 
a subscriber, and we are confident that its value will be readily appar- 
ent. This suggested improvement is the publication periodically—say 
about every third month—of a brief reference or index to all decisions 
published during the three preceding months. It is hoped thus toenable 
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the readers of the JOURNAL to easily locate decisions which have already 
appeared, without the loss of time. It very often happens that a situation 
arises suggesting a recent decision, which the subscriber recalls but in- 
distinctly. Through this brief index or reference page the case can be loca- 
ted without the trouble required in searching the pages of back numbers. 

It is believed that this feature will bé of material assistance to the 
JouRNAL’s readers, and we feel that we can show no greater appreciation 
of the kindly interest which prompted this suggestion than to adopt it at 
once; and in our January issue will appear a page reference to all de- 
cisions of the three preceding months. 

——SS 


Payment of Savings Among the many depositors of a savings 

Bank Account To Person bank wasone named AntonioCona. His 
Insufficiently Identified. 

pass book was stolen from him and pre- 
sented to the bank by the thief with a demand for the entire deposit. He 
could not answer the test questions propounded to him but had an explan- 
ation for his inability to do so. Sothe savings bank gave him a check 
for the amount of the deposit. He was generally known as Tony Cona 
and he prevailed upon the plaintiff in the present action to cash it for him. 
The plaintiff placed it in his bank for collection and the drawee bank 
paid it. When the fraud was discovered the drawee bank sued plaintiff's 
bank and recovered on the ground that Cona’s indorsement was a forgery. 
The plaintiff's bank then sued the plaintiff and recovered. Tony Cona 
was in the meantime indicted for the forgery and the only course left 
for the plaintiff was to sue the savings bank. The Appellate Division 
of the New York Supreme Court held the savings bank liable. But the 
Court of Appeals reversed this decision and held that the plaintiff could 
not recover. The principles of law, upon which the court arrived at this 
conclusion, may be learned by referring to the opinion of the court which 
is printed upon a subsequent page. 

Notwithstanding that the savings bank was successful in defending 
the action, the dangers of paying savings bank accounts in cases of doubt 
are clearly brought out. The dangers, under this decision, run not so 
much to the savings bank as to the parties through whose hands the 
check paying the account subsequently passes. Now, if a savings bank 
may protect itself in paying an account, in a case where it has reason to 
believe that the party presenting the pass book is not its rightful owner, 
by drawing a check to the order of the depositor and delivering it to the 
party presenting the book, it ought at least to have some consideration 
for those to whom the check may subsequently be negotiated. 


A negotiable instrument is not rendered in- 
valid by the fact that it is postdated. Butit 
is not subject to acceptance or payment until the time of its date ar- 
rives. Ifa check is presented to a bank for payment before the time 


Postdated Check. 





t 
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of its date the bank must not pay the check, nor may it certify it. 
Further than this the bank can not charge the amount of the check 
to the account of the depositor, nor has it any right to reserve funds 
to meet the check when it comes due. 

This appears in the case of Smith v. Maddox-Rucker Banking Com- 
pany, decided recently by the Georgia Court of Appeals and printed 
in thisnumber. The plaintiff had an account with the defendant 
bank. He drewa check against his account and postdated it. This 
check was presented to the bank for payment twenty days before the 
time of its date. The bank knew it could not pay the check. But, 
for reasons of its own, it charged the check to the account of its de- 
positor, so that funds would be there to meet it the day of the check’s 
date. 

In the meantime the depositor drew other checks against his ac- 
count which could have been paid had the postdated check not been 
charged against the account. But byreason of this check having been 
charged against the account, there was not enough money on deposit 
to pay the other checks. These checks were consequently protested 
for non-payment. And the drawer sought damages against his bank. 

He claimed that the bank’s refusal to pay the checks was unjusti- 
fied and that the excuse that the refusal to pay was due to the fact 
that funds had been reserved to meet the postdated check was not 
goodinlaw. The jury believed that the sum of $400 would reimburse 
him for the damage, due to his credit and general standing in the 
business community by the protest of his checks, and awarded him a 
verdict in that amount. 

The bank should have known that its act was unauthorized. If it 
wasn't sure of its ground it should have ascertained its rights before 
it refused payment of the checks. Banks frequently get into un- 
necessary difficulty by undertaking to do something out of the ordinary 
routine of business. And when a matter of this kind comes up, the 
bank should act only when it has satisfied itself that there will be no 


come back to its action. 
—_— 


Rtas of the There is room for argument as to the 
Purchaser of Stolen proper construction of the sections of the 
Negotiable Paper. Negotiable Instruments Law covering the 
rights of the holder of a negotiable instru- 
ment, stolen before delivery, to recover thereon. The sections in 
question are 34and 35 of the New York statute. They aretoo lengthy 
for quotation, but may be seen by referring to the case of Linick 
v. Nutting, recently decided by the Appellate Division of the New 
York Supreme Court and printed ona subsequent page ofthis number, 
or to the Negotiable Instruments article, in the June, 1910, issue. 
Inthe recent decision referred to the plaintiff signed a blank check 
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but did not fill it out. It was stolen from him and the blanks filled 
in with the name of a fictitious person as payee and the amount of 
$147 87. The parties who stole the check had it certified, indorsed 
the name of the payee on it, and passed it on to the defendant for value, 
by whom it was collected from the drawee bank. The plaintiff took 
up the check and brought suit against the defendant. It was held, 
and we think properly, that the plaintiff was entitled to recover. 

This, as we understand it, is the declaration of the Negotiable 
Instruments Statute with reference to this class of negotiable instru- 
ments. If anegotiable instrument is completely executed and stolen 
from the maker or drawer before he delivers it, and transferred by 
the thief,the transferee gains good title,if he is a holderin due course. 

If, when the instrument is stolen it is incomplete, for instance, 
if it names no payee, or amount, and must be added to in order to 
become a negotiable instrument in regular form, it is not a valid 
contract in the hands of a subsequent purchaser, even though he be 
a holder in due course, as against the maker, drawer, or any person 
whose signature was placed on the instrument prior to delivery. 

The distinction is rather arbitrary. It is not easy to see why a 
man should be held liable in one case and not in the other. It may 
be that one who leaves a completed check, payable to bearer, where 
it can be stolen is more negligent than he would be if the check bore 
nothing but his signature, but we would not admit that to be so with- 
out at least a show of argument. Wecan see, however, that there 
is something to say in behalf of the person who leaves his signature 
on a blank sheet of paper, not in the form of a negotiable instrument, 
which is afterwards transformed into a promissory note and negoti- 
ated without authority. The line had to be drawn somewhere, and, 
for want of a better place, it was drawn between instruments which 
are complete and those which are not. 


SS 


Note Left Blank gning a note, with the amount left blank, isa 
As to Amount. dangerous practice. Just how dangerous is in- 

dicated in the case of White-Wilson-Drew Co. v. 
Egelhoff, a late Arkansas decision, appearing on another page of this 
issue. The defendant signed a note, left blank as to amount, with 
the understanding that the party thus accommodated would not fill 
it out for more than $110. But the accommodated party, with an ex- 
hibition of ingratitude rarely seen, filled the note out for $758.42 and 
delivered it to the plaintiff in payment of a pre-existing indebtedness. 
The defendant had to pay his note. A reasonable degree of caution 
would have caused the defendant to take some measure of pro- 
tection. No matter how well he knew the party for whom he signed 
and how much confidence he had in him, there was always the con- 
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tingency that the party might betray his trust, or that the instru- 
ment might fall into the hands of some other person, not above mak- 
ing illegal use of it. The writing of the words ‘‘ Not over $110” on 
the note would have prevented the fraud. 


In states which have adopted the Negotiable 
Instruments Law, where an instrument has 
been materially altered, a holder in due course, to whose hands it 
subsequently comes, without notice of the alteration, may recover 
from one, who became a party prior to the alteration, according to 
the original tenor of the instrument. Thus, where a note for fifty 
dollars is raised to the amount of one hundred and fifty dollars, and 
transferred for value, the transferee may recover fifty dollars in an 
action in the note against the maker. 

In some jurisdictions, which do not operate under the Negotiable 
Instruments Law, a material alteration vitiates the instrument and 
no one, not even a holder in due course,can maintain an action upon it. 

A peculiar situation arises where the alteration is in the nature 
of a downward revision. Suppose a person makes his note for two 
hundred dollars and the payee, from philanthropic or other motives, 
changes it so as to read one hundred dollars. What are the rights 
of a subsequent holder in due course? Is such a change a material 
alteration? Ina jurisdiction where a material alteration vitiates a 
note could the maker set up this change and prevent recovery on the 
note by the holder? 

Oklahoma is a state in which a material alteration avoids a negcti- 
able instrument as against the original party, even in hands of a 
bona fide holder without notice of the alteration. Ina recent case 
arising in Oklahoma the payee of a note bearing interest at the rate 
of ten per cent. from maturity, struck out the word ‘‘ten” and wrote 
‘‘eight” in its place. He then transferred the note to a bank for 
value, which latter sued the maker. The maker set up as a deferse 
the change whereby the rate of interest was reduced and it was held 
that this was a material alteration, which vitiated the note and barred 
a recovery. ‘* Whether an alteration is material,” said the court, 
"does not depend upon whether it reduces or increases the maker’s 
liability. The test is whether the instrument, after the alteration, 
expresses the same contract; whether it wili have the same operation 
and effect after the alteration as before. If the change enlarges or 
lessens the liability, it is material and vitiates the contract.” 

The decision referred to is that of Commonwealth National Bank 
v. Baughman, on page 1055 of this issue. 

Suppose the question had come upin one of the states having the 
statute in force, which declares that ‘‘ where an instrument has been 


Material Alteration. 
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materially altered and is in the hands of a holder in due course, not 
a party to the alteration, he may enforce payment thereof according 
to its original tenor.” There seems to be no getting away from the 
language of the statute that in such a jurisdiction the holder would 
be entitled to recover ten per cent. interest, although he bargained 
for eight only. And if, instead of reducing the interest, the payee 
had cut down the principal by asubstantial sum, the holder could ap- 
parently recover the amount for which the note was originally drawn. 


Failure to Present 4 Mountaineer, living in the Alleghenies,30 
Certificate of Deposit Miles from the nearest town, deposited 
For Bighteen Years. $3,050 with a banking firm in 1891,for which 

he received a certificate of deposit, payable 
six months after its date upon return of the certificate. In 1894 one 
member of the banking firm died and the two surviving members of 
the firm carried on the business until 1896, when they assigned for 
the benefit of creditors. The mountaineer did not learn of the partner’s 
death, or of the dissolution of the firm, until some time in 1907. In 
April, 1909, he presented his certificate for payment out of the estate 
of the deceased partner. Payment being refused, he brought suit. 
The case is that of Gardner’s Estate, on page 1046 of this number. 

Ordinarily the statute of limitations, begins to run as against an 
instrument for the payment of money on demand, at the date of the 
instrument. In the case of a certificate of deposit, no action can be 
maintained until there has been a demand for payment, and the statute 
begins to run on the date of demand. In Pennsylvania the limitation 
of the statute in a case, such as the one here presented, is six years. 
The action was brought within six years after demand had been made 
on the certificate. But the court held that the plaintiff could not re- 
cover. The ground of the decision was that the action should have 
been commenced within six years after the issuance of letters upon 
the estate of Gardner, the deceased partner. The court said: ” The 
duty of diligence on the part of Morricy (the holder of certificate) 
began with the death of Gardner, and the law indulged him in mak- 
ing demand for six years from the date that letters were granted upon 
the estate and there was some one upon whom he could make a demand; 
but after that period, by analogy to the statute of limitations, it was 
too late to make the demand.” 

No very clear reason appears in the opinion why the statute of 
limitations should commence to run upon the issuance of letters on 
the deceased partner's estate. It could not run against the right to 
sue on the certificate because no right of action accrued until a de- 
mand for payment was made. So it must have runagainst the right 
to make a demand on the certificate. This seems to be stretching 
the statute to make it cover a situation which it never contemplated. 
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SAN FRANCISCO AND THE PANAMA CANAL. 


HE prospect of an early completion of the Panama Canal gives oc- 
casion for the consideration of projects to celebrate the event, which 
is destined to be one of world-wide interest and importance. 

The usual mode of marking in the pages of history a nation’s jubila- 
tion over great events is the holding of a World’s Fair, to which all 
nations are invited not only to see, but also to be seen; for on such oc- 
casions the people of all countries vie with each other in exhibits of their 
industrial accomplishments. 

Although such enterprises have usually failed to prove profitable from 
the purely business point of view, and have therefore come to be regard- 
ed as of questionable value, there can be no doubt that the educational 
influences, and the effects from the socio-economic point of view, are so 
great as to justify the undertakings. 

Several projects to celebrate the coming joining of the Atlantic and 
Pacific Oceans by a waterway have been talked of; but these have now 
centered upon two distinct ones, viz.: a world’s fair either at San Fran- 
cisco or at New Orleans, the two ports of the country most interested in 
the results of the great work. 

Both cities propose to repeat to Congress at the coming session their 
requests for offical recognition, and doubtless the subject will receive 
considerable attention by the legislators. The questicn therefore arises, 
which city has the best right to receive favorable consideration, since 
it is scarcely to be expected that Congress will give both official recog- 
nition. 

After a canvass of the facts it would seem conclusive that the Cali- 
fornian metropolis should be the one. Not because it is a larger city 
and of greater commercial importance, but for many other reasons which 
furnish the chief argument for having any such celebration at all. 

While the Canal is to join the Atlantic 3nd the Pacific, it cannot be 
gainsaid that the preponderant importance to the United States lies in 
the value to it of the Pacific side; not merely commercially but politically 
in the international sense. There are interests in the Pacific and in the 
lands bordering thereon, both on the east and the west, which call for 
recognition in a manner that shall be emphatic. 

The logical point where this should find expression is at our most 
important commercial center on that ocean. 

San Francisco is, moreover, today the city that most distinctly typifies 
American spirit and enterprise; it has risen from the ruins and ashes of 
its dreadful disaster of four years ago, in a manner unprecedented in 
history. Its reconstruction upon lines more beautiful than any one 
imagined possible, is an epoch-making fact, which the whole country 
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should be proud to exhibit as one of the best exponents of American 
capacity and industry. 

Of course there might be argument in favor of two fairs, one a win- 
ter event the other a summer event; but both would suffer in such a 
competition and thus neither would possibly be remunerative. Besides, 
San Francisco lays claim to a climate for winter months as genial as 
any one could wish, and so might want to have that period as well. 

Comparisons are regarded odious; but there is no desire to mini- 
mize the importance and excellence of the Pelican capital with those of 
the Phenix of the west coast. Nor should fair comparisons cause heart- 
burnings; to arrive at a proper decision they must be made. 

Therefore, it must be admitted that the climatic conditions of San 
Francisco are upon the whole much more desirable and calculated to 
prove inviting to people of other countries. 

Secondly: San Francisco has arranged to finance itself without pe- 
cuniary help from the national government, whereas New Orleans wants 
a loanto carry out its plans. Since such loans are not always repaid, thus 
involving a tax upon all the people for the benefit largely accruing only 
to a part, the position of San Francisco, in determining to pay its own 
expenses, with the help of the state of California, is obviously strong. 

Thirdly: San Francisco has never had reognition of this kind; New 
Orleans had a World’s Fair some years ago, which cost much more than 
it earned. Let San Francisco have its turn now. 

It will naturally strike the average citizen as beyond dispute, that 
when the people of two sections want a jubilee, to be officially recognized 
by all, those of the section who undertake to pay for it themselves and 
not call upon the rest of the country to help, should be given the prefer- 
ence. 

There is, finally, a feature of no small importance in selecting the 
west coast city that should not be overlooked. Holding a world’s fair 
there would necessarily bring thereto a million of Americans who have 
never gone west of the Rocky Mountains, and who hence know little of 
the empire beyond. The result of this would be to strengthen the sen- 
timent of union materially; to stimulate national pride and the appreci- 
ation of our commonwealth in the family of nations. A fair in New 
Orleans would not carry with it so large a measure of results of this 
character. 

San Francisco’s request is only for recognition of its enterprise by 
the nation; nothing could be more distinctly American than its assurance 
that the bills will be paid by its people and those of California, who have 
pledged $17,500,000 to the project. 


Let New Orleans look ahead for a great Pan-American Congress a. 


year or two later, when the canal is a fact. 











THE MONETARY CONFERENCE OF 1910. 


BY MAURICE L. MUHLEMAN, 


HE success of the symposium on the banking and currency questions, 
arranged for by the Academy of Political Science of New York, 
proved greater than even those who promoted it had hoped for. It 
was attended by representative men from all sections of the coun- 

try,including leaders of thought in the academic field, bankers who have 
studied the subject from their offices, business men who experienced 
the evils imposed by the present defective system, and legislators who 
are responsible for the omission to remedy the evils and for their cor- 
rection in the future. 

Two important developments in the conference are of special interest: 
1. The conclusion that a central organization of one kind or another must 
be created. 2. The organization of the reserve and credit system is even 
more imperative than the reformation of the currency functions. 

Prof. Laughlin of Chicago University, the recognized dean of the 
body of the collegiate workers for reform, opened the discussions, and 
was even more impressive in his second address at the dinner following. 

His opening topic was Bank Notes and Lending Power,’’ in which 
he brought forward the argument for a broader utilization of the en- 
ormous reserve strength of the banks of the country, particularly for 
the purpose of enabling larger extensions of credit in times of menaced 
panic; touched upon the development of a more thorough credit-giving 
system as of greater importance than the reformation of the note-issuing 
system, although conceding that the lack of elasticity in the case of 
the latter is a sore evil. 

Professor Laughlin illustrated the panic of 1907, saying that more 
money was not needed at that time so that small tradesmen could carry 
on their business, but that the trouble was that the banks in the larger 
cities had to call in their loans from the country banks in order to pro- 
tect their reserves. 

An elastic currency that was added to by notes issued against securi- 
ties purchased for cash would not remedy this condition, as the banks 
could not replenish their reserve, which was an asset, by an addition 
to their notes, which were a liability. 

He said that the three great features of the 1907 panic were the im- 
portation of gold, the deposits by the Treasury, and the Clearing House 
certificates, all of which added to the assets of the banks. His plan was 
outlined thus: “‘ The central point of our banking reform, so far as I 
am able to suggest anything practical, is an organization for national 
banks, supervised by the Government but not under Government man- 
agement, which shall have the power, under regulations, to insure great 
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sare in the selection of collateral, to transform picked assets and securi- 
ties into forms of money which can be used as lawful reserves—with the 
usual requirements, by tax or otherwise for their early withdrawal as 
soon as the emergency has passed. This form of money need not ap- 
pear in general circulation. Such a suggestion, after all, is the essence 
of the operation in a crisis at the Bank of England—that country being 
the only one whose conditions are most nearly like our own. If we ac- 
cept these principles and the general purpose it would not be difficult to 
draft a law which would contain them.”’ 

The central banks would not be money making institutions, but 
would be solely for the purpose of overseeing the work of the institutions 
in the district. 

He did not regard the Aldrich-Vreeland law favorably because it 
provided no means to increase reserves. This appears to be scant jus- 
tice to the law, since the permission to lawfully issue additional notes 
is clearly a method by which banks can provide themselves and their 
correspondents with ‘‘till money’’ and save trenching on their reserves. 
Moreover, bank notes are lawfully available for reserve money for state 
banks and trust companies, and being so used it is quite clear that the 
provision of an adequate supply of bank notes in cases of emergency 
saves the use of gold. On another page of the JouRNAL the deposits of 
these other banks are reported, and it is manifest that their reserve sup- 
port, by means of bank notes, is an important help to preserve stability, 
to which Prof. Laughlin has not given sufficient weight. 

At the dinner Prof. Laughlin reviewed the erratic legislation of the 
past half-century, handling his subject without mincing words; almost 
all of it was opportunist and much of it very bad; he felt hopeful that at 
last the country might expect something effective and permanent from 
the Monetary Commission, stimulated by the bankers. 

Prof. Kemmerer of Cornell, discussed Prof.Shaw’s monograph on the 
action of our banks in times of crises, which was reviewed in the JOURNAL 
some time ago. While holding that these troubles are largely due to 
our going too fast, the lack of co-ordination of our banking facilities; 
the inelasticity of the bank circulation and bank credit, the rigid reserve 
requirements and the dependence on the Treasury, contribute very 
largely thereto. 

He concluded: 

‘" For these reasons I believe in a central bank. The size and com- 
plexity of our banking machinery instead of being an objection to such 
an institution, as Prof. Sprague finds it, is to my mind one of the strong- 
est arguments in its favor. The country is adequately supplied with 
commercial banking facilities, and there is no need of a central bank to 
deal directly with the public. There is, however, a need for a bankers’ 
bank which will deal exclusively with banks and serve as a capstone of 
our banking system. This would not be a revolution in our banking 
methods, but one further step in their evolution. I see no other way of 
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obtaining prompt and effective action for the prevention and control of 
crises, and at the same time of obtaining a credit elasticity which is 
both adequate and safe.’’ 

In the general discussion which followed, President George Reynolds 
of Chicago expressed his approval of the central bank plan, but empha- 
sized the need of further education of the people. Mr. John L. Hamil- 
ton also of the Bankers’ Association’s currency commission, was in- 
clined to differ, chiefly because he felt certain that the public sentiment 
did not yet favor its adoption. 

Prof. Johnson, of the New York University, presented a paper upon 
‘“ Lessons from the Bank of England,’’ in which the weaknesses of the 
British system were recognized. It has withstood recent panics only be- 
cause it had help from the Bank of France. That England flourished 
despite the weakness is due to the centralization of the reserves; but it has 
been a costly process. 

In conclusion he added: 

‘‘Among the lessons we can draw from England’s system is the fact 
that lack of publicity in financial administration is injurious. The bank 
statements provided for in that country are not satisfactory. There is 
always danger that money advanced on collateral may go into permanent 
investments without the knowledge of those who follow the conduct of 
a bank through its statements. My final criticism is that if the Bank of 
England has been able to withstand panics it has been due to the assist- 
ance of the French or of other European nations. But if there comes a 
time when England goes to war with a nation of its own size—it has been 
fighting every year, but hitherto with pygmies only—I tremble to think 
what will happen. I venture to think the Bank of England would not 
be so much admired at the end of the war as it is today.’’ 


Mr. Irving T. Bush, representing the Merchants’ Association of New 
York, repeated his argument in favor of a central bank, to which refer- 
ence was made in last month's issue of the JOURNAL, but in more forcible 
terms. He declared that only four objections need be given considera- 
tion, viz: 

‘A fear on the part of many,of the control of our currency passing into 
the hands of politicians. 

‘“ The danger of control by special interests. 

‘’ The fear of exclusive control by the banks of the country, and, 

‘’ The feeling on the part of some of the bankers that any currency con- 
trol which took the form of a central bank would prove to be a competitor 
in their business. 

All of these objections are removable if the subject is lucidly stated 
to those who raise them; for the problem can be simplified and brought 
down to the level of the understanding of those who conduct the simplest 
kinds of business. Assure them all that the system will be administered 
for the good of the whole country and objections will disappear. Other 
nations have done this and we are quite as capable as they are to solve 
this problem. 

He continued: 

‘’One of the most essential features to the successful operation of 
either the bank which is to help the merchant directly, or the central 
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bank which helps the merchant through the medium of another bank, 
is, that an intelligent control be exercised by somebody to say when ex- 
pansion must be checked. 

‘‘Many business men know that they have been tided over critical con- 
ditions by their banker, with the understanding that the assistance is 
temporary, and that they must curtail their operations to an amount in 
proper proportion to their capital. The merchant is saved, and is grant- 
ed time to reconstruct his business upon safe lines. Without this ad- 
vice and assistance, he would have been forced to the wall.’’ 

In the discussion following, the interest of the audience in the subject 
was voiced by several speakers. 

Mr. Pierson, late president of the Bankers’ Association, impressed 
upon the members the desirability of publishing the report of the pro- 
ceedings broadcast, in the journals conducted by banking and commercial 
bodies which would gladly lend their pages for the purpose. This sug- 
gestion was received with favor. 

At the banquet in the evening, at which president A. Barton Hep- 
burn presided, Senator Aldrich rather disappointed some of those pres- 
ent by the announcement that he had no planto present. Nevertheless 
his explanation of his attitude unquestionably left a decided impression 
that he would work sincerely for the best possible plan and that he leaned 
to central regulation. Pertinent points in his speech were: 

‘“ If any solution of this question is to be reached at all, it must be 
reached without a single tinge of political partisanship. It is not and 
must not be in any sense a political question. It isa business question, 
affecting the material interests of the entire people of the United States. 
$e 

‘’The commission have no plan. The commission are approach- 
ing this question with an open mind, and we have a right, I think, to 
ask the economists and thoughtful men throughout the country to ap- 
proach it with an equally open mind. And then, with my faith in the 
intelligence and patriotism of the American people, I believe that there 
can be no question whatever about the result. 

‘“T have been told frequently that we should encounter prejudices, 
prejudices of locality, prejudices as to the control of great interests, as 
to any institution or any organization which we should suggest. I realize, 
as well as any person can, that there can be no successful solution of this 
question that does not only eliminate politics, but eliminates the possi- 
bility of control in any section or on the part of any interest, great or 
—” => * 

Referring to the recent underwriting of the Chinese loan, he said: 

‘“Suppose we had an organization here that had the confidence and the 
strength which some of the institutions of England and France and Ger- 
many have—don’t you believe that American credit in foreign countries 
would have stood higher than it does today ? * * * 

‘I believe that we are all coming to the conclusion that in some way, 
not yet put down in black and white, not yet formulated by any man, 
perhaps—that in some way we must reorganize our credit system. We 
will not commence at the bottom. This work will not be a work of revo- 
lution, but of evolution. 

‘It will not be a work of destruction to existing institutions, or cur- 
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tailing the spirit of independence of existing institutions, but it will be 
a work of construction commencing upon this great plane of our existing 
institutions and building up from that, and beyond that, an organization 
that will be effective in times of panic, which can use reserves as one 
great master power for good, whenever occasion requires, that will place 
the credit of this great country, and of all these people, where it belong's 
—unequalled by any in the world.”’ 

Director of the Mint Roberts presented his argument for a central 
bank, illustrating by examples from the Bank of France, in his usual 
cogent manner, fortified by statistics. With the greatest gold stock in 
reserves of any country, we are using those reserves in the least useful 
manner, whereas if the $1,000,000,000 of gold in the Treasury could be 
transferred by a properly regulated system, to a central bank, it could 
be used to supply all needs, fully as effectively as is the reserve of the 
French bank, which is probably the most efficiently used of all. 

That there is a possibility that, upon a question of such supreme and 
far-reaching importance,our Congress might act absolutely free from pol- 
itical bias, was contended by Assistant Secretary of the Treasury Andrew, 
in a short review of legislative history. He called attention to the fact 
that the legal tender act, the national bank act, the great refunding acts 
and the inter-state commerce acts, were all passed without the draw- 
ing of party lines in Congress; and expressed the hope, not to say 
belief, that when the question now before us comes up for action, a sim- 
ilar patriotism, rising above party, may be shown. 

The opinions of few New Yorkers on financial questions are listened 
to with greater interest than those of Mr. Jacob H. Schiff; and in the 
short address which followed his audience heard a concise statement of 
actual conditions in which there was no multiplicity of words to disguise 
the meaning. He unhesitatingly admonished Senator Aldrich and his 
colleagues on the Monetary Commission that the country demands action 
by them without further delays. 

He said that “‘currency reform was more important than that of the 
tariff and should have the right of way in the progressive legislation de- 
manded by the recent elections. Although underlying business condi- 
tions in the country appear just now to be satisfactory, permanent pros- 
perity cannot be assured, until a monetary system shall be constructed 
which shall better move with the expansion and contraction of the country’s 
trade than does the existing system. Otherwise panics will recur as fre- 
quently as in the past. 

‘When the present agitation for monetary reform started,the Chamber 
of Commerce declared unequivocally for a central bank. That body side- 
tracked the proposition, however, because it assumed that the people, as 
a whole, were not then ready to adopt so far-reaching a change in their 
methods. I am quite certain that the chamber is now stronger than 
ever in its conviction that there is no other way out of our recurring fi- 
nancial difficulties. The remedy is ina central agency, through which 
the requirements of our ever-changing financial condition shall become 
prudently regulated and provided for.’’ 

At the second day’s session Mr. Paul M. Warburg read a paper in 
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which the argument for a United Reserve Bank, (the plan for which 
was discussed in these pages some months ago) was materially fortified 
and broadened, in a manner that left nothing to be desired. He also 
expressed the view that the credit organization is of prime importance, 
but he clearly announced that the note-issuing features require concur- 
rent attention. Some of the points he made follow: 


*’ A modern system must be so constructed that a demand for cash 
caused by distrust must be absolutely impossible, or the system is not 
safe, and the mere knowledge of its being unsafe will precipitate a panic 
whenever an acute crisis arises. 

‘" No system which is by universal acknowledgment theoretically de- 
fective will ever stand the strain of an acute crisis without degenerating 
into a panic. 

‘“In a modern system, constructed on credit, cash must be central- 
ized so far as possible into one big reservoir, from which every one leg- 
itimately entitled to it may withdraw it at will, and into which it must 
automatically return whenever it is not actually used. 

‘“In order to achieve this there must be two guarantees; one, that 
the central reservoir is safe and strong enough to supply all the cash 
that may be required from it, so that nobody will hesitate to let it become 
practically the sole trustee of all the cash; and the second, that every 
bank depositing its cash, or allowing it to stream into the central reser- 
voir, will be sure to have the means at its command with which to acquire 
the cash that it may legitimately have to demand. 

‘“ In order that cash should always return into the central reservoir, 
cash must become less valuable than the interest-bearing right to com- 
mand cash, which is embodied in a legitimate bill of exchange. 

‘It is the function and duty of the general banks to act as the custo- 
dians of the people’s money and deposits, and to employ the same in con- 
formity with the principle that a bank must not give any other credit 
than it receives, which means that against all on-demand deposits they 
must be able to provide at all times payment by cash credit. 

‘It is the function and duty of the central organ first to watch that 
the right proportion be maintained between all on-demand cash obliga- 
tions of the country and the actual cash at its disposal; second, to guar- 
antee that every legitimate cash credit can be transformed at will into 
actual cash; and third, to establish so firm a confidence in its ability to 
perform these duties that cash will never be withdrawn to be hoarded, 
but will always return promptly into the central reservoir, leaving in 
the hands of the banks and the public only the amounts absorbed by act- 
ua! circulation or taken for gold exports by creditor nations. * * * 

‘“'The less actual cash is required in the process of paying debts 
and settling balances, the more developed is the system. This applies 
not only to the transactions within each city, but much more so to the 
settlements and payments between cities.) Whenever a central bank opens 
a branch in a city, it means that from that day banks of that community 
can pay into their account with the branch of the Central Bank a sum 
of money—or establish a cash credit with the bank by a sale of discounts 
—and request the Central Bank branch to credit with that amount any 
other bank having an account with the head office, or any other branch 
of the Central Bank. This means that a great clearing system will come 
into existence all over the country and that cash remittances for account 
of the general banks will cease to exist between places where there are 
Central Bank branches.’’ 
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Summarizing the argument into four heads, he said: 

Cash reserves must be centralized into one strong organization, 
where they will be available when needed, and where they will command 
such confidence that they will not be withdrawn except for actual circu- 
lation or gold exports. 

‘In order to secure the free return of cash into the central reservoir, 
there must be some means of exchange between the central reservoir and 
banks, so that banks may rely on their ability to build up with the cen- 
tral reservoir a credit balance against which they may draw cash if nec- 
essary. This medium of exchange must be commercial paper. 

‘’ Fluidity of credit must be our final aim. A sound financial system 
must mobilize its commercial paper and make it a quick asset instead of 
a lock-up. Mobilized commercial paper must finally become the most 
important basis of our financial structure instead of bonds and loans on 
Stock Exchange collateral. The larger reservoir must regulate the 
smaller one; not vice versa, as with us. Discounts in the main liquidate 
themselves within a comparatively short period, and by the natural pro- 
cess of consumption. Bonds, which are investments of long maturity, 
are not self-liquidating, but they and Stock Exchange loans, which re- 
present undigested securities, must be finally absorbed by the process of 
investment of the savings of the nation. This is at best a slow process, 
in which only comparatively few persons participate subsequently to the 
initial process of general consumption by all. Therefore, no nation en- 
joying a modern financial system bases it primarily on bonds and Stock 
Exchange loans. 

~ Clearing must not stop within the limits of a single city. Remit- 
tances of cash at cross purposes between cities are even more wasteful than 
within the community. For the loss of interest is so much heavier and 
the danger of cash withdrawals from one city to another is so much 
greater in critical times. The central reservoir must act as an inter-city 
clearing house, as it does in Europe.”’ 

Mr. C. Stuart Patterson of Philadelphia, who was at the time so active 
in bringing about the reforms of 1898-1900, told the meeting how to reach 
the legislators to accomplish the object in view, citing the experience he 
then had. At the proper time leading men in every congressional district 
must be urged to address their representatives to let them become aware 
that public opinion is at work. 

Theinteresting subject of the transition fromthe present tothe reformed 
central bank system, was the subject of a paper by Mr. Charles A. Conant. 
From its tenor, the assumption that the establishment ofa central bank is 
a foregone conclusion is unavoidable. He pointed out the steps which 
would have to be taken to accomplish the transition without disturbance. 

But the assumption went so far as to suppose that existing banks 
would be deprived of all note-issuing powers,to which one was inclined to 
say First catch your hare.’’ The compulsory elimination of this func- 
tion would rouse sufficient opposition to rerder the adoption of the central 
bank plan doubtful; and needlessly so,since it is a matter that could be reg- 
ulated without difficulty. That Mr. Conant has no objection to so doing 
may be deduced from his conclusions, after canvassing other obstacles, 
that perhaps it may be found desirable to let these banks retain part of 
their circulation. He emphasized the need of taking care of the 2 per 
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cent. bonds and non-interference with the present banking business. 

Unfortunately the time for general discussion of the papers was rather 
limited; this was felt on the first day and even more so on the second. 

Professor Dewey voiced the sentiment of those who fear that the people 
would not easily be induced to favor change in the note system, where- 
as the regulation of the reserve and credit system could be enacted with- 
out opposition. But there was no other support for the suggestion that 
the country should be satisfied with half aloaf in the reform. To his 
criticism that in the Warburg plan redemption of notes appeared to be 
inadequately provided for, the author of that plan replied that as the notes 
would go out largely for short commercial paper, they would be automat- 
ically redeemed by being paid in as the paper matures. 

Mr. Martin was inclined to fear that the undemocratic character of the 
measure would prove the chief obstacle to its adoption. He believed that 
centralization was naturally regarded with suspicion by many of our peo- 
ple and that the greatest care must be taken in formulating control to 
obviate this objection. 

Mr. Crozier, favoring the central bank plan, urged a form of organi- 
zation that would effectively remove control from politics by placing it 
in the hands of 100 directors to be appointed one-half by the governors 
of the states, the other half by the president of the United States. These 
100 to select an executive board to manage the institution. He feared 
that interests might desire to obtain control even of a stock earning only 
4 per cent. in order to gain possession of the vast powers which the bank 
would have. 

From this view Mr. Warburg dissented, as calculated to lead to in- 
jection of political features in the control rather than the contrary. 

Senator Aldrich took occasion to say, to correct misapprehension, that 
it was not his view that the solution of the problem be taken from the 
arena of public opinion; that the question must be solved by the men in 
public life; but that it was to be approached and treated in a non-partisan 
spirit, as a work of patriotism and not with the purpose of gaining par- 


tisan advantage by either side. He would favor no plan that would not 
receive the support of the people. 

Mr. E. D. Fisher, Deputy Comptroller of New York City, urged the 
Academy to authorize its officers to appoint a committee to draft a defi- 
nite plan of reform upon the lines brought out in the discussions, to be 
laid before the Monetary Commission, since the latter had no plan. This 
was subsequently put in form of a resolution and adopted. 








THE NEGOTIABLE INSTRUMENTS LAW. 


A SERIES OF PRACTICAL ARTICLES RELATIVE TO THE 
LAW OF NEGOTIABLE INSTRUMENTS. 


CITING RECENT AND IMPORTANT DECISIONS. 
(These articles were commenced in the July, 1909, issue.) 


BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


lll. CONSIDERATION OF NEGOTIABLE INSTRUMENTS (Continued). 


1. One consideration sufficient. 
2. Holder having lien ts holder for value. 
3. Want or failure of consideration. 


1. ONE CONSIDERATION SUFFICIENT. 
NECTION 52 of the New York act provides that ‘‘ where value has 
at any time been given for the instrument, the holder is deemed 
a holder for value in respect to all parties who became such prior 
to that time.”’ 

Under this section proof of a consideration passing from the payee 
to the maker of a note is sufficient to sustain an action by an indorsee 
to recover against the makeruponthe note. Petriev. Miller, 57 App, 
Div. 17. Referring to this section, the Court said: ‘* This language 
is broad enough to include the holder of a negotiable note where value 
for it has been given by the payee tothe maker. The former rule 
was that in a suit between indorsee and maker they are regarded as 
remote parties to each other and that between such parties two dis- 
tinct considerations must be inquired into in order to perfect a de- 
fense against the holder, viz., the consideration which the defendant 
received for his liability, and the consideration which the plaintiff 
gave for his title.” 

This section was construed in the case of Rogers v. Morton, 46 
Misc. (N. Y.) 494. The answer in that action, which was on a prom- 
issory note, contained the allegation that the ‘‘said note was execu- 
ted and indorsed without any consideration.” It was held that this 
was an insufficient defense. The allegation in the complaint that the 
payee had indorsed and delivered the note for value before maturity, 
was admitted, and, value having been given prior to the plaintiff, 
he was a holder for value under section 52. The fact that there may 
have been an indorsement without consideration was held immaterial. 

In Van Norden Trust Co. v. Rosenberg, 114 N. Y. Supp. 1025, 
the plaintiff brought suit on a note for $1,500. It appeared that the 
note was given on account of an earlier note for $2,000. The latter 
note was surrendered upon receipt of the new note and $500 in cash. 
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In the opinion it wassaid: ‘‘In surrendering the old note, the plain- 
tiff parted with value, and the case is thus brought expressly within 
the terms of section 52 of the Negotiable Instruments Law.” 

2. HOLDER HAVING LIEN IS HOLDER FOR VALUE. 


Bills and notes are frequently pledged as collateral security for 
the debts of the pledgor. Prior to the enactment of the Negotiable 
Instruments Law there was much diversity of opinion as to the rights 
of various parties concerned in such transactions. The statute has 
removed much of the uncertainty by providing in section 53 (New 
York Act) that ‘‘ where the holder has a lien on the instrument, aris- 
ing either from contract or by implication of law, he is deemed a 
holder for value to the extent of his lien. 

This section changed the law in some jurisdictions. In Brooks v. 
Sullivan, N. Car., 39 S. E. 822, it was said: 

‘* The only question is whether, when a negotiable note is trans- 
ferred before maturity as collateral security for a pre-existing debt, 
the assignee is such holder for value that he takes free from equities 
of which he had no notice. The Negotiable Instruments Statute (§ 
25-27) settles that such is the case now, to the extent of the debt se- 
cured, but that is a change of the law which was previously otherwise.” 

The plaintiff in Graham v. Smith, Mich., 118 N. W. Rep. 726, 
brought an action against the indorser, who was also the payee, of a 
promissory note for $2,500. The defendant was induced, by fraudu- 
lent representations, to indorse the note and deliver it to one of the 


officers of a mining company in payment for shares of the company’s 


stock. Prior to the transfer of this note three officers of the mining 
company had borrowed $5,000 from the plaintiff on their joint and sev- 
eral note. The $2,500 note was indorsed in blank by the president 
of the mining company and delivered to the plaintiff, according to 
the defendant’s contention, as collateral security for the $5,000 in- 
debtedness. It did not appear that the plaintiff had notice of any fraud. 

Admitting that the note in suit was given as collateral security, 
and not in part payment of indebtedness, it was held that, under the 
statute, the plaintiff was a holder for value to the extent of the amount 
due him. The amount due being more than $2,500, he was entitled 
to recover the face value of the note. ‘‘ We are of the opinion,” said 
the court, ‘‘ that it was the intention of the Legislature to change the 
rule theretofore prevailing in this state so that any person to whom a 
negotiable security has been pledged as collateral would be a holder 
for value to the extent of the amount due him.” 

Mersick v. Alderman, 77 Com. 634, involved this section of the 
statute. Itthere appeared that a person desiring to purchase lumber 
from the plaintiff, indorsed a note for $2,000, made by the defendants, 
to the plaintiff as security for any indebtedness he mightincur. The 
note was not due at the time it was pledged as collateral. The party 
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was given credit to the extent of $786.40 and suit for this amount was 
brought against the makers of the note. The defense was that the 
note was signed by the defendants without consideration and for the 
accommodation of the party who pledged the note as collateral. It 
was held that under the general rule as well as under this section of 
the Negotiable Instruments Law, the plaintiff could recover on note. 

It appeared that part of the indebtedness was incurred after matu- 
rity of the note, and it was claimed that as to that part of the indebted- 
ness plaintiff was not a holder in due course, and that the note was 
subject to the defense on the part of the makers that it was given for 
the accommodation of the payee and was without consideration. The 
answer to this contention, as stated in the opinion, was as follows: 
‘‘The courts of England and many of our states have adopted, and 
the text writers with general unanimity have approved of, a contrary 
doctrine, which declares that unless paper is shown to have been ap- 
propriated by the accommodated party to some purpose other than 
that for which it was given, the accommodation makers may not set 
up want of consideration in an action by one who has acquired it in 
good faith, and for value, although after maturity.”’ 

A peculiar question of the right of one claiming a lienina negotiable 
instrument to recover thereon came up in the English case of Redfern 
& Sons v. Rosenthal Brothers, 86 L. T. 855. The acceptors of a bill 
of exchange, for whose accommodation it was drawn, handed it to 
the drawer with instructions to have it discounted. The drawer in- 
dorsed it in blank and handed it to one Lewis, asking him to get it 
discounted. Lewiskeptthe billand refusedtoreturnit. Thedrawer 
then sued Lewis for the detention of the bill and recovered, Lewis 
turning the bill over to the drawer’s attorneys. The attorneys knew 
of the circumstances under which the bill wasdrawn. They retained 
it, claiming an attorneys’ lien in respect to their bill of costs in the 
action against Lewis. Thenthey brought an action on the instrument 
against the acceptors, claiming as much as would satisfy their lien. 
The bill was overdue when the attorneys received it. 

In holding that the plaintiffs did not come withinthe English statute, 
which contains a provision similar to the one under discussion, the 
court said: ‘* The bill was handed by Rosenthal Brothers (acceptors) 
to Bischoffswerder (drawer) for a specific purpose, namely, to get it 
discounted, and that purpose failed. When the bill came into the 
plaintiff’s hands it was overdue. It was nota negotiable instrument. 
As between the plaintiffs and the defendant the bill never was a liv- 
ing instrument. The plaintiffs, when they first got possession of the 
document as Bischoffswerder's solictors, knew all these facts about it. 
Yet it was contended that by getting the physical custody of this piece 
of paper and having done work as solicitors they had acquired the 
rights of a holder for value and could sue the acceptors of the bill. 
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* * * Their rights against the defendants in respect of their lien were 
no greater than the rights of Bischoffswerder on the bill against the 
defendants. Bischoffswerder, under the circumstances that I have 
mentioned, could not, with the plaintiffs’ knowledge of the facts, give 
them any rights on the bill. The instrument, when they received it, 
was dead, and they could nottreat it as a living one. That is enough 
to decide the case.” 
3. WANT OR FAILURE OF CONSIDERATION. 

Want of consideration and failure of consideration are to be dis- 
tinguished from inadequacy of consideration. As has been stated it 
is not necessary that the consideration for a negotiable instrument 
should be adequate to the obligation incurred in order that the par- 
ties may be bound. The only essential in this respect is that the 
consideration must have value. If it actually has value its adequacy 
is immaterial, except as evidence of fraud. The mere fact that a 
bargain is hard will not induce a court to interfere, for the law pre- 
sumes that a man is capable of managing his own affairs. Thus, if 
a man gives his note in payment for property, which he afterwards 
discovers could be purchased at a lower figure, this is no defense even 
as against the payee. Inadequacy of consideration applies to a case 
where values are exchanged and one value does not equal the other. 
Want of consideration means that no value at all was given for value 
received. Failure of consideration means a diminution of value 
from that expressly or impliedly agreed to be given. 

As an illustration of inadequacy of consideration we may take the 
case of Harness v. Horne, 20 Ind. App. 134, 50 N. E. Rep. 395. In 
that case it was held that where a person purchased a half interest 
in a business for $3,000 upon the representation of the seller that the 
purchaser could realize $10,000 a year out of 1t, and where the pur 
chaser was able to carry on the business only at a loss, and finally 
sold out for $1,200, there was neither failure nor want of considera- 
tion, and thatthe purchaser could not avoid payment of his note, 
given for part of the purchase price. The business consisted of the 
manufacture and sale of electric belts and trusses. The maker of the 
note got all the machinery, stock and materials that he bargained 
for. In fact the only thing he did not get was the anticipated profits. 
The consideration for the note was undoubtedly inadequate, but this 
was no defense, even as between the original parties. 

As between the immediate parties to an instrument want or fail- 
ure of consideration is a defense. Thus, where a note was given for 
the sale of an invention, which was afterwards adjudged to be non- 
patentable, the note was not enforceable by the original promisee. 
Hathorn v. Wheelwright, 99 Me. 351, 59 Atl. 517. And if a person 
gives his note to another for no consideration whatever, but simply 
as a gratuity, the payee cannot hold the maker liable if the maker 
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subsequently refusesto pay. The courts will not compel parties to 
pay money to a person from whom they, in turn, have received noth- 
ing. As between the immediate parties negotiable instruments, as 
regards consideration, are governed by the rules of law which govern 
contracts in general. An obligor, however, may be estopped where 
the failure of consideration is occasioned by his non-compliance with 
his own agreement, or where he executes a note with full knowledge 
of the defects in the consideration or of the facts relieving him from 
liability, or makes partial payments or promises to pay with knowl- 
edge of the defect in the consideration. 

But where the instrument has reached the hands of a holder in 
due course the defense of want or failure of consideration is no longer 
available The rule is expresssd this way in section 54 of the New 
York statute: ‘‘Absence or failure of consideration is a matter of de- 
fense as against any person not a holder in due course.” 

A recent case citing this section is that of Joveshof v. Rockey, 
109 N. Y. Supp. 818. The action was there brought on two notes 
made by the defendant Rockey, payable tothe Pure Drug Company. 
The notes were originally delivered as payment for goods which the 
Pure Drug Company was to deliver tothe maker. The goods were 
not delivered and the defendant never received any consideration for 
the notes. The Pure Drug Company delivered the notes to one Ross- 
heim, who delivered them to the plaintiff. The plaintiff claimed that 
the notes were given to him to be applied upon an antecedent indebt- 
edness of $1,500, which Rossheim owed him. It was found that the 
plaintiff was a holder in due course for a valuable consideration, and 
he was permitted to recover on the notes. 

Other examples of consideration which failed are where a note is 
given for property which is afterwards taken in execution, or where 
notes are given for insurance premiums on policies which the com- 
pany has no legal right to issue. In one instance a note for a con- 
siderable sum was given to an insurance agent for the premium on a 
policy. The agent got the note discounted at a bank and used the 
proceeds. The company then cancelled the policy for nonpayment 
of the premium. When the maker was sued on the note by the bank 
he set up the defense of failure of consideration. But unfortunately 
for him, the bank was a holder in due course and he had to pay the 
note. Wallabout Bank v. Peyton, 108 N. Y. Supp. 42. 

Sometimes there is a partial failure of consideration. Of course 
where the instrument is held by a holder in due course this defense 
is no more available than the defense of total failure of consideration. 
But where the rights of the immediate parties are being determined 
a partial failure of consideration becomes a factor. In some juris- 
dictions it has been held that, for a partial failure of consideration 
to constitute a defense, the part which failed must be capable of 
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computation. This is also covered by section 54, which declares 
further that a ‘‘partial failure of consideration is a defense, pro tanto, 
whether the failure is an ascertained and liquidated amount or 
otherwise.” 

The question of consideration of negotiable instruments is one to 
which much more space, than the limitations of these articles will 
permit of, might bedevoted. A short summary of the points covered 
thus far may not, at this time, be out of place. 

To begin with, every negotiable instrument is presumed to 
have been given upon a sufficient consideration. This presump 
tion, however, may be rebutted, and, where the defendant intro- 
duces evidence in rebuttal of the presumption, the plaintiff must 
satisfy the jury that the instrument was founded upon a proper con- 
sideration. 

The first element of consideration is that it must have value. If 
the consideration has value it will suffice irrespective of its adequacy. 
Thus, if A gives B his note in payment for a horse, it is no defense 
to the note that the horse was not worth the amount of the note. A 
cannot raise the defense against B, nor can he raise it against a sub- 
sequent holder. This refers to cases in which B has not made him- 
self liable on a warranty, or by reason of misrepresentation, etc. In 
such cases A, of course, has a set off or counterclaim against an ac- 
tion on the note by B. 

If the consideration is a pecuniary one, inadequacy of considera- 
tion becomes important. Money, being the standard of value, is not 
subject to change by contract, and will support a promise to pay 
money only to the extent of the consideration. 

Under the statute, an antecedent or pre-existing debt constitutes 
value. 

One consideration is sufficient. Thus a valid consideration re- 
ceived by the drawer of a bill is sufticient to support the liability of 
the acceptor to the payee, or to asubsequent holder. And where the 
indorsee of a note sues the maker he may show a consideration pass- 
ing from the payee to the maker. He need not go further and show 
a consideration passing from himself to the payee. 

Where a negotiable instrument is pledged as collateral security 
for an existing debt, the pledgee is a holder for value to the extent of 
his lien. 

Want or failure of consideration is a defense to a negotiable in- 
strument when the action is between the immediate parties. But, 
when the instrument has reached the hands of a holderin due course 
the defense is no longer available. Partial failure of consideration 
is a defense fro /anio as against any one not a holder in due course. 
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This Department embraces all the newly decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 





PAYMENT OF SAVINGS BANK DEPOSIT BY CHECK TO 
WRONG PERSON. 


Gallo v. Brooklyn Savings Bank, Court of Appealsof New York, Sept. 27, 1910. 92 N. E. Rep. 633 


Upon presentation of a savings bank pass book by an impostor, who did not 
correspond with the depositor’s description on file in the bank, a check for the 
amount of the deposit was issued payable to the depositor’s order. The impostor 
succeeded in getting the check cashed. The party who cashed the check deposited 
itin his bank for collection and the drawee bank paid it. The drawee bank later sued 
the collecting bank and recovered. The collecting bank then sued its depositor, the 
party who cashed the check, and recovered. This party brought the present suit 
against the savings bank. It was held that the plaintiff could not recover. The de- 
fendant bank had discharged its obligation when it provided funds to meet its check. 


Appeal from Supreme Court, Appellate Division, Second Depart- 
ment. 

Action by Saverio Galloagainst the Brooklyn Savings Bank. From 
a judgment of the Appellate Division (129 App. Div. 698, 114 N. Y. 
Supp. 78) reversing a judgment dismissing the complaint at the close 
of the case, defendant appeals. Reversed, and judgment of the trial 
term affirmed. 

Cutten, C.J. Thecomplaint alleges: That on November 28, 1903, 
one Antonio Cona was a depositor in defendant bank. That on said 
day a person representing himself as Antonio Cona presented to the 
defendaat the deposit book of said Cona, and in payment of said de- 
posit the defendant delivered tothe said person so representing the de- 
posit book a check for $610.50, drawn by its comptroller on the Nassau 
National Bank to the order of John Ray, its teller, and indorsed by 
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the teller to the order of AntonioCona. That thereafter, upon iden- 
tification of the said person as Cona, the plaintiff cashed said check 
and deposited it with the Oriental Bank. That the check was pre- 
sented by the Oriental Bank to the Nassau Bank, by which it was 
paid. That subsequentiy an action was brought bythe Nassau Bank 
against the Oriental Bank to recover the amount of the check on the 
ground that the indorsement of said Cona was a forgery, and the Ori- 
ental Bank was compelled to repay the Nassau Bank the amount of 
the check. That thereafter, in May, 1904, the Oriental Bank brought 
an action against the plaintiff to recover the amount of the check on 
the same ground —that the indorsement of Conawasa forgery. That 
the plaintiff notified the defendant of the pendency of the action, and 
that, in case it was determined adversely to him, he would look to the 
defendant to make good the loss sustained by him. That the defen- 
dant refused and neglected to intervene and contest the claim of the 
Oriental Bank. That the trial of the action resulted in a judgment 
in favor of the Oriental Bank, which was subsequently affirmed by 
the Appellate Division and by this court, as the result of which the 
plaintiff was compelled to pay the amount of the check as well as the 
costs of the litigation. It is then alleged that, by reason of the fore- 
going facts and the negligence and want of care of the defendant, the 
plaintiff was damaged in the sum of $1,500; that Cona was irrespon- 
sible; that the plaintiff offered to return said check to the defendant 
and demanded the payment of the amount thereof and the costs of 
the unsuccessful litigation, which the defendant refused to pay. The 
answer averred that the indorsement of Cona was in fact forged, that 
the plaintiff had the check certified by the Nassau Bank, and that he 
negligently failed to properly identify the payee. 

From the evidence taken at the trial, it appeared that one Antonio 
Cona was a depositor in the defendant bank; that at the time of draw- 
ing the check in suit a young man presented himself to the defend- 
ant bank with the deposit book of Antonio Cona. He was unknown 
to the officers of the bank, and they referred to the book in which sav- 
ings banks enter statements and information given by the depositor 
which may tend to identify him when he calls to draw upon the de- 
posit. He answered the questions satisfactorily, but his age seemed 
to be much less than that given by the depositor. The explanation 
was given that the depositor was his uncle, but the deposit was his; 
that his uncle had given the right name, but had mistakenly given 
his own description; that the uncle had gone to Italy, and could not 
be found. The defendant, not being satisfied with the identification, 
finally refused to give him the money, but to settle the matter agreed 
to give him a check to the order of Antonio Cona, the name of the 
depositor. The person so representing himself was Alphonse Cona, 
though commonly called Tony Cona. Being identified as such, he 
succeeded in getting plaintiff to cash the check. The true depositor 
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subsequently appeared at the defendant bank, and from him it was 
learned that his bank book had been stolen. Alphonse Cona was sub- 
sequently criminally prosecuted for forgery, but the record does not 
show what was the result of that prosecution. Upon these facts the 
trial court dismissed the complaint. The judgment entered thereon 
was reversed by the Appellate Division, which granted a new trial. 
From that order an appeal was taken to this court. 

I do not see upon what theory the present action can be sustained. 
The learned justice who wrote for the Appellate Division has said: 
‘‘It is certain that the defendant drew its check and delivered it to 
the person claiming to be the payee, or technically in this case the 
indorsee, and that it knew that he would try to get the money on 
the check and would succeed, if identified to the drawee or to third 
parties as AntonioCona. Either the person presenting the pass book 
was the depositor or he wastrying to perpetrate a fraud. In the lat- 
ter case, the defendant surely did not expect him to seek out the real 
depositor and deliver the check to him. It seems to me that the de- 
fendant must take one of two positions. Either it intended to make 
the check payable to the person to whom it delivered it,or it know- 
ingly putin his hand an instrument to defraud innocent third parties, 
and it will not be heard in a court of justice to assert the latter.” I 
am not prepared to admit the proposition that when a bank or indi- 
vidual, not being satisfied of the rights or identity of the party claim- 
ing payment from it or him, declines to pay the party in money, but 
gives a check to the order of the known ereditor, it or he is thereby 
necessarily guilty of negligence or fraud. It is the general rule of 
law in this country, and such is the common law, that the drawee of 
a bill or check or persons purchasing it ‘* take the paper relying solely 
on the reputed responsibility of their transferrors, and the other 
parties to it, and its apparent genuineness, and they, therefore, deal 
in it at their peril.” Crawford v. West Side Bank, 100 N. Y. 50, 2 
N. E. 881, 53 Am. Rep. 152. 

In Graves v. Am. Exchange Bank, 17 N. Y. 205, it was held that 
the drawee of a bill of exchange is bound toascertain that the person 
to whom he makes payment is the genuine payee or is authorized by 
him to receive it, and that it is no defense against such payee that the 
drawee, in the regular course of business and with nothing to excite 
suspicion, paid the bill to a holder in good faith and for value under 
the indorsement of a person bearing the same name as the payee, but 
not that person. It is on the faith of this rule that business in this 
country is conducted. Corporations, some of them numbering their 
stockholders by thousands, and usually ignorant of their identity and 
signatures, pay their dividends by checks to the orders of the various 
stockholders, transmitted by mail, relying on their right to reclama- 
tion from the banks in case the checks have been indorsed or collected 
by persons not entitled thereto. So, also, a person will send by post 
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to the most distant part of the country his check to the order of an- 
other person to whom he wishes to pay or transfer money, confident 
in the knowledge that the abstraction of the check can entail no loss on 
him. On the continent of Europe a different rule prevails, and pay- 
ment by the drawee to a party presenting the same, of a bill drawn to 
order, is valid, even though the indorsement is forged, provided the 
drawee acts in good faith and without negligence. In England the 
common-law rule prevailed as to bills (but not as to checks) until the 
bills of exchange act of 1882, which adopted the continental rule as to 
sight bills, but not as to time bills, though a limited protection against 
forgery of the name of the payee may be had by ‘‘crossing.” Such a 
rule would render the present business methods of this country im- 
possible. Although at times banks have complained of the harshness 
of our rule, and in some instances while acting in good faith have been 
subjected to severe loss (Shipman v. Bank of the State of N. Y., 126 
N. Y. 318, 27 N. E. 371, 12 L. R. A. 791, 22 Am. St. Rep. 821), as a 
result of this rule banks are used by all classes of our people for the 
deposit of funds and payment made by check to an extent unknown 
elsewhere. Of course, a party entitled to the receipt of money may 
insist upon its payment in cash and not by check. 

Still, there are cases in which the conduct of the drawer of a check 
or bill, or the maker or indorser of a negotiable instrument, has been 
such as to impose a liability upon him beyond his intent, as where» 
having signed an instrument in blank, it is filled in for an unauthor- 
ized amount. So also he may be estopped from denying the right of 
the particular payee to the ownership of the instrument. Also cases 
have arisen presenting nice questions as to what person was to be con- 
sidered the payee ofa billorcheck. First Nat. Bank v. Am. Exchange 
Nat. Bank, 170 N. Y. 88, 62 N. E. 1089; Land Title & Trust Co. v. 
Northwestern Nat. Bank, 196 Pa. 230, 46 Atl. 420, 50 L. R. A. 75, 79 
Am. St. Rep. 717; Sherman v. Corn Exchange Bank, 91 App. Div. 84, 
86 N. Y. Supp. 341. In all such cases, however, the action is on the 
bill itself, and the defendant is estopped as against a bona fide holder 
from asserting that the instrument was for a different amount than 
that which it purports to be, or that its holder was not entitled to it. 
Such cases are on contract, though the contract may rest on mere es- 
toppel. Ican find no casein which it was sought to maintain an action 
in tort on the ground of negligence. 

On the original transaction, had the check not been paid and the 
plaintiff sued the defendant asdrawer,two questions might havearisen: 
(1) Theidentity of the payee—whether the person to whom the check 
was delivered was not to be considered the payee thereof, (2) Whether 
the defendant was not estopped from denying that he was such payee. 
Assuming that the circumstances were such as to authorize the court 
as a matter of law, or a jury as a matter of fact, to determine either 
of those questions in favor of the plaintiff,the result of such determina- 
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tion would be that the plaintiff was the owner of the check and the 
indorsement by which he obtained title valid. Thecertification of the 
check and its payment by the drawee discharged the defendant as 
drawer. Negotiable Instruments Law (Consol. Laws, c. 38) § 324; 
First Nat. Bank of Jersey City v. Leach, 52 N. Y. 350, 11 Am. Rep. 
708. I do not see how thereafter it could become liable. When the 
plaintiff was sued by the Oriental Bank, the claim on which he now 
seeks to impose liability on the defendant would, if established, have 
been a complete defense to that suit. Ifthe man for whom he cashed 
the check was the real payee, or if this defendant was estopped from 
denying that he was such, there was no forgery of the check so far as 
the present plaintiff was concerned. On the contrary, his title was 
complete and he was under no liability to refund. Horstman v. Hen- 
shaw, 11 How. (U. S.) 177, 13 S. Ed. 653. But the difficulty is that, 
as alleged in the complaint, that issue has been decided against him. 
It is alleged that he called upon this defendant to defend the suit, 
but the defendant was under no obligation of that character. It dis- 
charged its obligation when it provided funds for the payment of the 
check and the check was paid. It may have been interested in es- 
tablishing that the check was improperly charged to its account and 
thus relieving itself from the obligation to make a second payment to 
the true Antonio Cona, and it may be surmised that the litigation 
which terminated adversely to the plaintiff was instituted inits behalf. 
If this fact were proved the defendant, though not a party to the action 
by the Oriental Bank, would be concluded by the judgment rendered 
therein. 2 Black on Judgments, § 539. But that judgment was 
against the plaintiff, notin his favor. Itis very difficult to see how this 
defendant could be under any obligation to defend a suit the prosecu- 
tion of which was inits interest. If, as stated by the learned court 
below, the defendant was estopped from denying that the man to whom 
it had delivered the check was the payee thereof, that should have 
been so decided in the suit of the Oriental Bank against the plaintiff. 
The order of the Appellate Division should be reversed and the 
judgment of the Trial Term affirmed, with costs in all courts. 
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RATIFICATION OF ACT OF CASHIER. 


Spongberg v. First National Bank, Supreme Court of Idaho, July 28, 1910. 110 Pac. 716. 


The leasing of the property of a national bank is not one of the powers inherent 
in the cashier of the bank. But, where a cashier has entered into an agreement to 
lease, his contract may be ratified by a failure on the part of the directors, having 
full knowledge of the cashier's act, to repudiate it. 


Alcsuig, J. We find that the only real question of importance to 
be determined is whether or not the cashier of the respondent bank 
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had authority to execute the contract involved in this case. On the 
3d day of April 1906, the cashier of the respondent, the First Nation- 
al Bank of Montpelier, addressed to appellant the following commu- 
nication: 
Mr. G. Spongberg, City. 
Dear Sir: This letter ts written to confirm a verbal 

agreement had with you yesterday, wherein we agree to 

rent to you the side room in our bank building at $40.00 per 

month for a term of five years from the time when we will 

be able to have it finished so that you canoccupy it; this to 

include heating and supply of water, provided we are able 

to secure the water from the city, otherwise we will pro- 

vide you with a pump. You will please indicate your ac- 

ceptance on the carbon copy herewith enclosed, on the under- 

standing that aleaseinconformity with this agreement ts to 

be made up and delivered to you when the building ts ready 

for occupancy. Of course, it is understocd that tf anything 

should intervene to prevent our erecting the building we now 

have in contemplation, this contract ts of no force and ef- 

fect. Yours truly, LE. A. Burrell, Cashter. 

On the next day the appellant wrote on the lower left-hand corner 
of the letter the following: 

Montpelter, lda. 4-4—1906. 
Accepted. G. Spongberg. 

The bank appointed E. A. Burrell, who is one of its directors, its 
vice president and cashier, and James Redman, a stockholder, as a 
building committee, and thereafter the bank, acting through its com- 
mittee, erected the bank building referred to in the foregoing com- 
munication. During the time of the construction of this building, 
appellant was about the building frequently, as stated by some of the 
witnesses ‘‘ every few diys,” and from time to time he made sugges- 
tions as to changes and alterations that he would like to have made 
in the part of the building which he had agreedto rent. Most, if not 
all, of these suggestions, were adopted by the bank, and were made 
by the contractor in course of itsconstruction. This included changes 
in stairways, windows, ventilation, and also included the laying of 
some pipe in the basement, which Spongberg furnished for the pur- 
pose of affording a drainage for a soda fountain which he contem- 
plated placing in the basement of the building. They also left a 
door unpainted on which Spongberg was to have his business sign 
painted. 

Matters went along this way from time to time for about 18 months, 
and until the month of October, 1907, both appellant and respondent 
apparently acting on the theory that appellant either was or should 
be the lessee of certain rooms in the building. In October, 1907, 
the bank caused a lease to be drawn and presented to Spongberg for 
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hissignature. The lease was in substantial compliance with the agree- 
ment of April 3, 1906, and the understanding had between the cashier 
and Spongberg, with the exception of paragraph 7 of the lease which 
is as follows: ‘'7. That the lessor, the First National Bank, may 
terminate this lease at any time by giving the said lessee, G. Spong- 
berg, sixty day’s notice in writing.’’ This provision was not satisfac- 
tory to the appellant, and he refused to sign the lease on that ground, 
and the bank, on the other hand, refused to let appellant into pos 
session of the premises. This action followed for the purpose of pro- 
curing specific performance of the contract. Findings and judgment 
were entered in favor of the defendant and plaintiff appealed. 

[In the first place our attention is called to the provision of section 
5145 of the Revised Statutes of the United States (U. S. Comp. St. 
1901, p. 3463), which provides that tire affairs of each national bank- 
ing association shall be managed by not less than five directors,who 
shall be selected by the shareholders. Counsel contend that under 
the provisions of this statute and the decisions of the courts, constru- 
ing the powers and authority of the officers of National banks, 
the cashier in the case at bar had no power to enter into a contract 
for the leasing of the premises in question, unless he was first author- 
ized so to do by a vote of the directors of the bank. Counsel cite 
United States v. City Bank of Columbus, 21 How. 356, 16 L. Ed. 
130, as authority for the contention that the leasing of the property 
of a bank is outside of and beyond the usual and ordinary business 
and duty of the bank cashier. The court there said: ‘* The court 
defines the cashier of the bank to be an executive officer, by whom its 
debts are received and paid, and its securities taken and transferred, 
and that his acts, to be binding upon a bank, must be done within the 
ordinary course of hisduties. His ordinary duties are to keep all the 
funds of the bank, its notes, bills and other choses in action, to be 
used from time to time forthe ordinary and extraordinary exigencies 
of the bank. He usually receives directly, or through the subordin- 
ate officers of the bank, all moneys and notes of the bank, delivers 
up all discounted notes and other securities when they have been paid, 
draws checks to withdraw the funds of the bank where they have been 
deposited, and, as the executive officer of the bank, transacts most 
of its business.* * * Nor has it ever been decided that a cashier 
could purchase or sell the property, or create an agency of any kind 
for a bank which he had not been authorized to make by those to 
whom has been confided the power to manage its business, both ordi- 
nary and extraordinary.” Followed in Winsor v. Lafayette Co. Bank 
18 Mo. App. 665. 

This may well be accepted as the general rule of law applicable 
in such cases. Bank of Commerce v. Hart, 37 Neb. 297, 55 N. W. 
631, 20 L. R. A. 780, 40 Am. St. Rep. 479; Taylor v. Bank of N. Y., 174 
N. Y. 181, 66 N. E. 726, 62 L. R. A. 783, 95 Am. St. Rep. 564. This 
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rule, however, is not without a great many exceptions. For instance, 
the cashier or other officer of the bank may act without the scope of 
his authority and in a matter to which he is not authorized, and yet 
the bank may subsequently act in such a manner with reference to 
the particular transaction or subject-matter as to amount to a ratifi- 
cation of the unauthorized action of the cashier or other officer, or it 
may take such affirmative action in accepting the benefits and fruits 
of the transaction as to preclude it from thereafter questioning or de- 
nying the authority of the officer to act for it. It may also remain 
silent and inactive at a time when good faith would have impelled it 
to have spoken up and disclaimed the unauthorized act of its officer. 
In these and many other instances that might be mentioned, the un- 
authorized action of the cashier or other officer of the bank may be- 
come, in presumption and contemplation of law, the act of the bank 
itself. Zine on Banks and Banking, § 105; Martin v. Webb, 110 U. 
S. 7, 3 Sup. Ct. 428, 28 L. Ed. 49. While it may be, and we think usu- 
ally is, the ordinary practice for the cashiers of the general average 
of banks to do the leasing of any of its extra rooms or banking house 
still as a matter of law we take it to be well settled, as indicated by 
the foregoing authority, that the selling or leasing of the bank prop- 
erty is outside of the ordinary business and duties of the cashier, un- 
less he is specially authorized so to do. For the purposes of the pres- 
ent case, it may be conceded and we shall assume that the contract 
of April 3, 1906, by which the cashier of the respondent bank assumed 
to contract for the leasing and letting of these rooms for a period of 
five years, was outside and beyond the usual and ordinary duties and 
authority of the cashier. We shall therefore examine the facts as 
disclosed by the record for the purpose of ascertaining whether or 
not the bank authorized this contract, or, if not, whether it subse- 
quently ratified the same by any act or conduct of its board of direc- 
tors. Inthe first place, it is testified positively by the cashier that 
no such authority was granted to him prior to the execution of his 
contract. We must therefore look to the evidence to ascertain ifthere 
was ever any acquiescence or ratification which would bind the cor- 
poration. Weareclearly satisfied that all the facts and circumstances 
testified to and disclosed by the record tend to the inevitable conclu- 
sion that the directors of the bank were informed of this contract, 
and that they so acted with reference thereto as to bind the bank, and 
to make the contract that of the bank. Those circumstances briefly 
are: Mr. Burrell was one of the five directors of the bank. He was 
vice president of the bink, and he was cashier of the bank. He ap- 
parently wrote this letter and signed it in duplicate as ‘* Cashier” of 
the bank, mailed it to Spongberg, and on the following day its terms 
were accepted by Spongberg, who indorsed his acceptance on either 
the original or the duplicateand signed his name thereto and returned 
the same to the bank. This contract with appellant’s acceptance in- 
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dorsed thereon was in the possession of the cashier, and therefore in 
the possession of the bank from about the 4th day of April, 1906, un- 
til the trial of this cause. This fact alone would raise the presump- 
tion that the directors had knowledge of the contract and its contents. 
It is the duty of the directors to examine the papers and effects of the 
bank, and to familiarize themselves with its business and affairs. It 
is fair to presume that they examined this in the course of 18 months. 

The directors also appointed Burrell and Redman as the building 
committee. Theacts of this committee in the discharge of their duties 
were the acts of the bank. Either the directors themselves or this 
building committee accepted and adopted the plans and specifications 
for the building and awarded the contract. After the building was 
under course of construction, they allowed the appellant to propose 
from time to time changes in the plans for the particular rooms that 
he had agreed to lease. The committee or the board of directors ac- 
cepted these suggestions, and caused the changes proposed to be made 
and so directed their contractor. This fact alone is evidence that the 
building committee or the whole board of directors, one or both, re- 
cognized Spongberg as a lessee of these rooms, and that, when com- 
pleted, he would occupy them as a tenant. They would certainly 
not hive made changes in the construction of these rooms on the mere 
suggestion of a stranger, and one who had nointerestinthem. They 
were clearly making these changes for the benefit of a prospective 
tenant. The evidence also shows that Gill, another director, had 
knowledge of this contract, and that Gill stated to the attorney for ap- 
pellant about the time of the commencement of this action that the let- 
ter and contract of April 3, 1906, was in fact submitted to the board 
of directors. There is no evidence in the record that this letter and 
contract was not submitted to the board of directors. Mr Burrell, the 
cashier, says that it was called to the attention of the board of di- 
rectors, but does not remember at what timethis wasdone. He does 
say, however, that they finally concluded thatthey would not consent 
to it for the full five-year period without retaining to themselves the 
option to terminate the lease on shorter notice. On the other hand, 
whatever the board of directors may have said among themselves or 
determined upon, they never repudiated this contract or notified ap- 
pellant that they would not live upto it until in October, 1907, or 
some 18 months after the execution of the original contract. Further, 
it appears by the testimony of the cashier himself that he had exer- 
cised full control and authority in the leasing of the bank property 
and that he had leased all the rooms that had been leased. He says, 
however, that the other tenants were renting from month to month, 
and that this was the only lease for a term of years. He also says 
that he had made it his business to find tenants for all the spare rooms 
in the building. 

It is clear to us that a majority of the directors, if not the whole 
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board, were aware of the contract and its terms as it had been made 
by the cashier of the bank. All the subsequent acts of the board and 
each of its directors indicated approval rather than disapproval until 
the building waa finally completed and the formal lease was drawn 
18 months after the original contract. Thesecircumstances amount 
to a ratification of the original action of the cashier whatever his au- 
thority may have been in the first place. 

It was very aptly said by the Supreme Court of the United States 
in Martin v. Webb, supra, and that observation is equally apt here, 
that ‘‘directors cannot, in justice to those who deal with the bank, 
shut their eyes to what is going on around them. It is their duty to 
use ordinary diligence in ascertaining the condition of its business, 
and to exercise reasonable controland supervision ofitsofficers. They 
have something more to do than from time to time to elect the officers 
of the bank and to make declarations of dividends. That which they 
ought by proper diligence to have known as to the general course of 
business in the bank they may be presumed to have known in any con- 
test between the corporation and those who are justified by the cir- 
cumstances in dealing with its officers upon the basis of that course 
of business.” 


~ 
—_ patip-thy 


CERTIFICATE OF DEPOSIT. 


Effect of death of private banker issuing certificate as to time within which holder 
may sue. 





In re Gardner’s Estate, Supreme Court of Pennsylvania, May 16,1910. 77 Atl. Rep. 509 





The statute of limitations does not commence to run against a certificate of 
deposit until a demand is made for payment. But where a certificate is issued by a 
banking firm, and one of the partners subsequently dies, the estate of the deceased 
partner cannot be held liable on the certificate (in Pennsylvania) unless presented 
within six years from the granting of letters of administration on the estate of the 
deceased partner. 


In the matter of the estate of James Gardner, deceased. From an 
order dismisssing exceptions to the auditor's report, John Leahey, 
executor of Michael Morricy, appeals. Affirmed. 


Brown, J. James Gardner, Anthony S. Morrow, and William Jack 
were partners, trading and doing businessin Hollidaysburg asa private 
banking house, under the firm name of Gardner, Morrow & Co. On 
May 14, 1891, Michael Morricy deposited with them $3,050, and they 
delivered to him acertificate, of which the following isacopy: ‘‘ No. 
7582. Banking House of Gardner, Morrow & Co. Hollidaysburg, 
Pa., May 14, 1891. Michael Morricy has deposited in this bank three 
thousand and fifty dollars, payable to his order, on return of this certi- 











LEGAL DECISIONS. 1047 


ficate, six months after date, with interest at 4 per cent. per annum 
$3050.00. Gardner, Morrow & Co.” 

On April 5, 1894, James Gardner, then a member of the said bark- 
ing firm, died, and letters testamentary were duly issued to executors 
named in his will. After his death, Morrow and Jack, the surviving 
members of the firm, continued the banking business under the same 
firm name until September 18, 1896, when they executed a deed of 
assignment for the benefit of creditors. The assignee closed up the 
assigned estate, the creditors receiving a little less than 12 per cent. 
on their claims. James Gardner, some time before his death sold 
limestone in place, which was to be paid for as quarried, and his ex- 
ecutors since his death have been in receipt of income from the sale 
of it. They have filed six partial accounts of his personal estate, in- 
cluding the income from the limestone, all of which have been duly 
audited by the orphan’s court below, and distribution has been made 
of the moneys in the hands of the executors to the decedent’s credit- 
ors, among whom were depositors in the banking firm of Gardner, 
Morrow & Co. who made deposits prior to hisdeath. The last dis- 
tribution was of the funds in the hands of the surviving executor 
according to the sixth account. Michael Morricy failed to present 
his certificate of deposit for payment either at the banking house of 
Gardner, Morrow & Co. during the lifetime of James Gardner or while 
it was conducted by his surviving partners after his death or at the 
distribution of the assigned estate of the surviving partners orat any 
of the distributions of the personal estate of James Gardner made on 
the first five accounts filed. Helived in the mountains some 30 miles 
from Hollidaysburg, and could neither read nor write. He had no 
knowledge of the death of James Gardner, of the failure of the bank- 
ing house, of the distribution of the assigned estate of the surviving 
partners, or of the five distributions made on the estate of James 
Gardner until some time in 1907. On April 28, 1909, he presented 
his certificate for payment to the auditor making distribution on the 
sixth account. The auditor held that the claim was barred by the 
statute of limitations. While we cannot follow with approval some 
of the reasons given by the learned judge below for sustaining the 
report of the auditor, we do concur in his conclusion that the claim 
of appellant’s decedent was properly disallowed. 

Although the certificate of deposit issued to Morricy by the bank- 
ing firm of Gardner, Morrow & Co. was payable on its face to his 
order upon its return six months after date, it was not due so as to 
givea right of action upon it until payment was demanded. The 
rule as to a certificate of deposit issued by a banking house and pay- 
able to the order of the depositor upon the return of the certificate is 
that it is not due or suable until return of it and demand has been 
made for the money, from which time the statute of limitations be- 
gins to run; and it is no defense against a claim on such a certificate 
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that demand had not been made within six years from its maturity. 
Girard Bank v. Bank of Penn Township, 39 Pa. 92, 80 Am. Dec. 507; 
Finkbone’s appeal, 86 Pa. 368; McGough et al. v. Jamison, 107 Pa. 
336; Riddle v. First National Bank of Butler (C. C.) 27 Fed. 503; 1 
Bolles Modern Law of Banking, p. 462. 

If the banking firm of Gardner, Morrow & Co. had continued to 
be a going concern up to April 28, 1909—mnearly 18 years after the 
certificate of deposit was issued to Morricy—and he had then pre- 
sented it to the firm and demanded payment, the statute of limita- 
tions would have been no defense to it; but this is not the situation 
here presented. What we are to determine is whether under the 
conditions existing when the certificate of deposit was presented for 
payment to the surviving personal representative of Gardner, the 
deceased partner, the right to recover upon it was barred by the 
statute of limitations. Changed conditions at times beget new 
duties to parties to an existing contract, and what might not have 
been a duty on the part of Morricy while the banking firm continued 
in existence might have become so when it ceased to exist. The 
claim as now made by Morricy’s personal representative is against 
the estate of one of the deceased partners who died 15 years before 
the certificate was ever presented against his estate. His death ipso 
facto dissolved the partnership, and the law presumes that Morricy 
had notice of his death. Ignorance of it and ignorance of the 
dissolution of the partnership that followed upon it will not be re- 
garded by the law as any excuse for the delay of the unfortunate de- 
positor in presenting his claim. The law knows only that he delayed 
for 15 years from the time Gardner died in making demand for pay- 
ment against his estate, and the question is whether he could thus 
sleep on his conceded right to make a demand during all that period 
and then be heard to say that the statute of limitations did not com- 
mence to run until 1909, because he had chosen not to make demand 
before that time. As stated, he is conclusively presumed to have 
known that Gardner died and that the partnership was dissolved. 
He is further presumed to have known that the law contemplates the 
settlement of a decedent’s estate and the payment of creditors with- 
in a year from the time of death. Such is the plain intendment of 
the statutes relating to the distribution of decedents’ estates. After 
two years the real estate of a decedent is absolutely discharged frcm 
unrecorded claims, but, if the contention of this appellant should pre- 
vail, aclaim on a simple contract not heard of for 15 years from the 
time of the death of the decedent is to be allowed to participate in 
the distribution of his estate under the general rule that the statute 
of limitations does not run against certificates of deposit issued bya 
bank except from the time demand is made. It is often said that 
there is no rule without its exception, and this is true in the case be- 
fore us. To hold that the estate of a deceased member of a banking 
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firm is to be indefinitely liable to a depositor to whom his firm may 
have issued a certificate, payable on demand, would be to permit the 
estates of the other partners, if deceased, to be distributed without 
any opportunity to compel contribution by the representative of the 
deceased partner against whose estate the claim might be made and 
allowed. The only true, reasonable, and equitable rule to be applied 
in the present case is that laid down in Morrison’s Adm’r v. Mullin, 
34 Pa i2: ‘But was the statute, therefore, never to close upon such 
an agreement—never to commence running if the plaintiff chose to 
sleep on his rights? The statute fixes the period within which suit 
may be brought in case, to recover money, or to enforce a promise, 
to ‘six years next after the cause of action, or suit, and not after.’ 
‘From the time the right of action accrues.’ Overton v. Tracy, 14 
Serg. & R. 311. To give effect to the spirit of the statute, the law 
sometimes, in the absence of stipulation by the parties, fixes the time 
when the cause of action shall be taken to have accrued by the duty 
of diligence required of the party. Where the time for doing an act, 
necessarily precedent to bringing suit is indefinite, it allows a reason- 
able time. When that reasonable time has elapsed, the duty of dili- 
gence begins. And, if this consists in the assertion of alegal right, 
then is the time from whence the statute should begin to run.” 

It would not be an unreasonable rule to hold, where there is a right 
to demand payment from the estate of a decedent—such right as Mor- 
ricy possessed when Gardner died—that the demand ought to be 
made within the time contemplated by the statutes for the settlement 
of decedents’ estates; but, in any event, the time within which such 
demand ought to be made against a decedent’s estate should not ex- 
ceed the period within which a right of action is enforceable. This 
conflicts with no settled rule. In the case at bar Morricy had a right 
todemand payment six months after the certificate was issued to him. 
As long as those who issued it continued to live, he was not called 
upon to make any demand to prevent the running of the statute, but 
when the conditions changed, when the partnership was dissolved 
by the death of Gardner, and his estate became at once liable to pay 
the depositors, it offends reason to say that, notwithstanding the 
right of the depositor, Morricy, to make demand for the payment of 
his certificate from Gardner’s estate, he could sleep on that right for 
15 years and then for the first time make demand and have his claim 
allowed. The duty of diligence on the part of Morricy began with the 
death of Gardner, and the law indulged him in making demand for 
six years from the date that letters were granted upon the estate and 
there was some one upon whom he could make demand, but after 
that period, by analogy to the statute of limitations, it was too late 
to make the demand. For this reason the claim of the appellant was 
properly disallowed by the court below. 

Decree affirmed at appellant’s costs. 
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CONSTRUCTION OF NOTE. 





Newbern Banking & Truet Co. v. Duffy, Supreme Court of North Carolina, Sept. 21,1910. 68 S.E. Rep.915. 


A note, wherein the maker and indorsers waive notice of dishonor and protest, 
which provides that the principal becomes due if any “installment of interest is not 
paid when due ov within ten days after demand,” is due when interest is not paid at 
maturity zor within ten days after demand. 


Action by the Newbern Banking & Trust Company. From a judg- 
ment for plaintiff, defendant D. H. Green appeals. Modified. 


Wacker, J. This action was brought to recover the amount of a 
note, which is in the following words and figures: ‘‘Newbern, N. C. 
March 3, 1909. $5,000.00. Onor before three years after date, we 
promise to pay to the order of D. H. Green, Five Thousand Dollars 
($5,000.00) with interest from date at six per cent. (6 per cent.) per an- 
num, payable at the National Bank of Newbern, N.C. Value re- 
ceived. Interest is payable one year after date and annually there- 
after. If any installment of interest is not paid when due or within 
ten days after demand, then the principal of said note shall become 
dueand payable. The makers and endorsers of this note hereby waive 
notice of dishonor and notice of protest itself, and agree to become 
bound, notwithstanding any extension or extensions. Witness our 
hands and seals [Signed] R. N. Duffy. [Seal.] A.C. Burnett. [Seal.]”’ 
The note was indorsed and transferred for value by D. H. Green, the 
payee, to the plaintiff, who is now the owner thereof. 

The contention of the plaintiff is that a demand was not necessary, 
as it had been waived by the very terms of the note, and, besides, 
that by a proper construction of the note the principal became due 
when there was adefault in the payment of the first installment of in- 
terest; the words ‘‘or within ten days after demand” being imma- 
terial or surplusage. The clause by which the makers and indorsers 
of this note waive notice of dishonor and protest and agree to re- 
main liable, notwithstanding any extension of the time of payment, 
does not refer to the next preceding clause as to nonpayment of in- 
terest and the maturity of the principal, but to the notice required to 
prevent a discharge of the indorser under the law of commercial 
paper. Itcan hardly be supposed that the parties would make an 
agreement as to a demand for the payment of interest in one clause, 
and then waive it in the next clause. 

As to the other question, it is well settled that a contract shouid 
receive that construction which will best effectuate the intention of 
the parties, which must be collected from the whole of the agree- 
ment, greater regard being had to their clear intent than to any par- 
ticular words which they may have used in the expression of it, and, 
for the purpose of executing the intent, courts will disregard or cor- 
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rect obvious mistakes in writing and grammar. Clark on Contracts 
(2d Ed.) §§ 218-219. We cannot reject the words ‘‘or within ten days 
after demand,” as we think they were intended to be of the essence 
of the contract, and therefore to be considered in construing it. 
There is no rule of law authorizing us to ignore those words. Why 
insert them if they were deemed to be not material? The true mean- 
ing of the clause is that if the interest is not paid when due, and 
there shall be a further default in its payment for 10 days after de- 
mand, the principal of the note shall become due and payable. The 
two defaults must concur before the maturity of the note is acceler- 
ated. The word ‘‘or” was used for ‘‘nor.” The context shows it. 
As we must assume, at this stage of the case, that no demand for the 
payment of interest had been made, the right of action against D.H. 
Green for the recovery of principal and interest had not accrued 
when this action was commenced. Kinsel v. Ballou, 151 Cal. 754, 
gt Pac. 620. The stipulation that the note shall become due and 
payable if there is a default in the payment of interest for 10 days 
after a demand is valid. 

Untilit is found that a demand was made and the interest was not 
paid within ten days thereafter, the plaintiff will not be entitled to 
judgment for the principal of the note, as by its terms the note will 
not be due, so that an action can be brought upon it, until the ex- 
piration of the definite time fixed for payment—that is, three years 
from its date—unless there has been or hereafter is, a default in the 
payment of interest for 10 days after demand. Kinsel v. Ballou, 
supra. 

The costs of this court incurred by D. H. Green will be paid by 
the plaintiff, who will recover of the defendant R. N. Duffy all other 
costs. Modified. 





BLANK CHECK STOLEN AND COMPLETED--RIGHTS 
OF DEPOSITOR AGAINST PURCHASER. 


Linick v. Nutting & Co., Appellate Division of the New York Supreme Court, October 20, 1910. 
125 N. Y. Supp. 93. 


A check signed by the plaintiff, but not filled out, was stolen and the blanks 
filled in. It was certified by the drawee bank, indorsed to the defendant for value 
and collected by him. It was held that the plaintiff was entitled to recover, for the 
reason that the check was never delivered and, therefore, never had any valid in- 
ception as a contract 


Action by Louis Linick against A. J. Nutting & Co. From a judg- 
ment dismissing the complaint, plaintiff appeals. Reversed, and new 
trial ordered. 

Burr, J. July 20, 1909, plaintiff signed his name to a blank check. 
Thereafter David Ryckoff and Benjamin Silberman stole the check, 
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filled in the name of F. A. Mann as payee and the sum of $147.87 as 
the amount thereof, and presented it to the State Bank, where plain- 
tiff kept his account, and procured it to be certified. Thereafter they 
indorsed said check with the name of F. A. Mann and passed it to de- 
fendant for value, who collected the amount thereof from the said 
bank. Plaintiff, having taken up said check from the bank, now sues 
defendant as for money had and received for the amount of the check. 

The question submitted, and which we are called upon to decide, 
is whether defendant obtained any title to the check which, as against 
the plaintiff, was a valid obligation for $147.87. As a general rule 
one can only part with titleto personal property by his voluntary act 
or by conduct sufficient to create an estoppel. In the case of com- 
mercial paper it was long ago held that, when by voluntary act a party 
intrusts another with such paper witha blank thereon designed to be 
filled up with a stipulated amount, such party is liable to a bona fide 
holder of the instrument, although the amount inserted was larger 
thanthatagreed upon. So, if the place of payment is left blank when 
the maker delivers it, the insertion of a different place of payment 
than that agreed upon will not avoid such paper in the hands of an 
innocent holder for value. See Van Duzer v. Howe, 21 N. Y. 531; 
Redlich v. Doll, 54 N. Y. 234, 13 Am. Rep. 573. The authorities are 
not harmonious asto the basis of this liability. Some deem that it 
rests upon animplied authority conferred by the maker upon the per- 
son to whom it was delivered to fill in the blanks, and others upon 
estoppel by reason of negligence. Nat. Exchange Bank v. Lester, 
194 N. Y. 461, 465, 87 N. E.779, 21 L. R. A. (N. S.) 402. Upon neither 
of these grounds can the plaintiff be charged inthis case. Certainly 
not upon the ground of implied authority, for that doctrine grows 
out of the relation of principal and agent, and there is no such rela- 
tion between a thief and hisvictim. There isa vast difference in the 
rule of liability upon negotiable instruments between a case where 
the possession has been parted with by the affirmative act of the maker 
in an incomplete state, and one where his parting with such possession 
is the result of acrime. The rule that the bona fide holder of an in- 
complete instrument, negotiable but for some lack capable of being 
supplied, has an implied authority to supply the omission, and to hold 
the maker thereon, only applies where the latter has by his own act, 
or the act of another, authorized, confided in, or invested with ap- 
parent authority by him, put the instrument in circulation as negoti- 
able paper. Ledwich v. McKim, 53 N. Y. 307; Davis Sewing Machine 
Co. v. Best, 105 N. Y. 59, 67, 11 N. E. 146. 

None of the circumstances connected with the theft of this paper 
appear, except that it was stolen, and that the persons guilty of the 
crime have been tried, convicted, and sentenced forthe same. Plain- 
tiff, therefore, cannot be charged with negligence giving rise to an 
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estoppel, unless a man is guilty of negligence in writing his name 
upon a piece of paper which by some possibility may afterwards be 
stolen from him, which paper afterwards comes into the hands of a 
third person who is an entire stanger to the transaction, with words 
written over the signature which are sufficient in form to make it a 
check or note. Actionable negligence involves, first, the existence of 
a duty; second, the omission to exercise ordinary and reasonable care 
in connection therewith; and, third, injury resulting in consequence 
thereof. In view of the contractual relation existing between the 
bank and its depositor, some duty of care may be owing toit. The 
bank, by the terms of its contract with him, is bound to pay on his 
account to the holder of paper bearing hisgenuine signature the amount 
called for, if such amount isto hiscredit. Buta third person is under 
no obligation to honor hispaper. Hecan take it or not as he pleases, 
and as a rule such paper is accepted in reliance upon the immediate 
transferrer thereof. Trust Co. of America v. Conklin, 65 Misc. Rep. 
1, 119 N. Y. Supp. 367. What duty, therefore, is owing to him? 
Again, at the risk of being charged with lack of ordinary care and 
prudence, must one guard against the possibility of a crime being 
committed? It has been held that where the maker of a completed 
negotiable instrument has parted with its possession, but it is in such 
form that it is possible to make alterations in it, he is not guilty of 
negligence in thus delivering it, for the reason that he is not bound 
to assume that the person to whom he delivers it will belikely to com- 
mit a crime because it is apparently easy to do so. Nat. Exchange 
Bank v. Lester, supra. The drawer ofa check is not bound so to pre- 
pare it that nobody else can successfully tamper with it. Critten v. 
Chemical Nat. Bank, 171 N. Y. 219, 224, 63 N. E. 969, 57 L. R. A. 
529. Much less can a party be held liable for negligence because it 
is possible that he may be deprived of the possession of an incomplete 
negotiable instrument by a crime. He is not bound to anticipate 
nor guard against such an act. No case has been cited holding a 
maker liable undersuch circumstances. We have found two well-con- 
sidered cases to the contrary. Burson v. Huntington, 21 Mich, 416, 
4 Am. Rep. 497; Baxendale v. Bennett, L. R. 3 Q, B. Div. 525. In 
the Burson case the note was taken by the payee named therein from 
a table in the room of the maker, without his authority or consent, 
and transferred to an innocent holder for value. Judge Christiancy 
says, in an opinion concurred in by the entire court (the italics are 
ours): 

‘‘ When a note payable to bearer, which has once become operative by delivery, 
has been lost or stolen from the owner, and has subsequently come to the hands of 
a bona fide holder for value, the latter may recover against the maker, and all in- 
dorsers on the paper when in the hands of the loser; and the loser must sustain the 


loss. In such a case there was a complete legal instrument; the maker is clearly 
liable to pay it to some one; and the question is only to whom. But in the case be- 
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fore us, where the note had never been delivered, and therefore had no legal incep- 
tion or existence as a note, the question is whether he is liable to pay at all, even to 
an innocent holder for value. The wrongful act of a thief or a trespasser may de- 
prive the holder of his property in a note which has once become a note, or property, 
by delivery, and may transfer the title to an innocent purchaser for value. But a 
note in the hands of the maker before delivery is not property, nor the subject of 
ownership, as such. It is, in law, but a blank piece of paper.” 

In the case of Baxendale v. Bennett, supra, decided by the English 
Court of Appeal, the defendant, at the request of one Holmes, had 
written his name for Holmes’ accommodation as an acceptor upon a 
paper which was blank, except that it had an impressed bill stamp 
upon it, and had given it to Holmes with authority to fill it up and 
sign it asdrawer. Afterwards Holmes, discovering that he did not 
need the accommodation, returned the paper to defendant in the same 
state in which he received it. It was stolen from defendant’s desk, 
filled up, and signed by one Cartwright as drawer, indorsed by him 
and subsequently transferred to plaintiffas a bona fide holder for value. 
The court held that the defendant was not liable. 

‘*Where an incomplete instrument has not been delivered, it will not, if com- 
pleted and negotiated without authority, be a valid contract in the hands of any 
holder, as against any person whose signature was placed thereon before delivery.” 
Negotiable Instruments Law (Consol. Laws, c. 38), § 34. 

The provision of the subsequent section of the same act, to the ef- 
fect that, ‘‘ where the instrument is in the hands of a holder in due 
course, a valid delivery thereof by all parties prior to him so as to 
make them liable to him is conclusively presumed,” must be read in 
connection with said section 34, and this provision dces not apply 
in the case of an incomplete instrument, completed and negotiated 
without authority. See Crawford’s Neg. Instruments, § 35, note. 

We conclude, therefore, that the delivery of a promissory note by 
the maker is necessary to a valid inception of the contract. The pos- 
session of such a note by the payee or indorsee is prima facie evidence 
of delivery; but if it appear that the note has never been actually de- 
livered, and that without any confidence, or negligence, or fault of 
the maker, but by force or fraud, it was put in circulation, there can 
be no recovery upon it even when it is in hands of an innocent holder. 

Defendant contends that, as against the plaintiff, the bank was jus- 
tified in paying out the plaintiff’s money on the check, and cites in 
support of hiscontention, Trust Co. of America v. Conklin, supra. If 
so, it was not because the check was a valid check in the hands of a 
third person, but because of the peculiar contract relation between 
the bank anditsdepositor. Weare notcalled upon todecide this since 
it seems to be conceded that, if check was not a valid obligation in the 
hands of defendant, this action will lie as for money had and received. 

The judgment appealed from must be reversed, and a new trial or- 
dered; costs to abide the event. 

Jenks and Tuomas, J. J., concur. 
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CHANGE IN NOTE REDUCING INTEREST IS A MATE- 
RIAL ALTERATION. 


Commonwealth National Bank v. Baughman, Supreme Court of Oklahoma, September 13, 1910. 
111 Pac. Rep. 332. 


In Oklahoma, a material alteration of a note by the payee without the maker's 
consent avoids the note against the maker even in the hands of a bona fide holder 
without notice. A change, even though it reduces the rate of interest, is material 
and such a change prevents bona fide holder from recovering anything on the note. 
In states having the Negotiable Instruments Law a bona fide holder may recover 
according to the original tenor of an instrument which has been materially altered. 


Action by the Commonwealth National Bank of Dallas, Tex., 
against W. M. Baughman. Judgment for defendant, and plaintiff 
brings error. Reversed and remanded. 

Plaintiff brought this action in the county court of Pontotoc county 
against defendant to recover judgment on a note for the sum of $307.10 
executed by defendant to L. M. Generes, who assigned and trans- 
ferred it to plaintiff. In its petition plaintiff alleges the execution 
and delivery of the note, the transfer thereof by the payee to it, and 
prays for judgment forthe amount of the note, with interest at the 
rate of 8 per cent. from maturity, and for 10 percent. attorney’s fees. 
Defendant in the first paragraph of his answer denies the execution of 
the note, and by other paragraphs denies that the note was ever in- 
dorsed and transferred to plaintiff, or that plaintiff took same with- 
out notice of any equities between defendant and the payee. Subse- 
quent paragraphs of the answer charge that an alteration was made 
in the note subsequent to its execution and delivery by striking out 
the word or figure ‘‘ten” fixing the rate of interest to be paid on the 
note and inserting the word or figure ‘‘ eight” in place thereof, so as 
to make the note bear interest at the rate of 8 per cent. instead of 10 
per cent. as it did when executed. Other matters are set up in the 
answer in an attempt to allege a payment of the note, but it will be 
necessary to notice those matters. The case was tried toa jury and 
resulted in a verdict and judgment in favor of defendant. 

Hayes, J. The questions of law presented for our determination 
by this proceeding arise, as stated by counsel for plaintiff, either upon 
instructions given and excepted to by plaintiff or requested by him 
and refused by the court. Plaintiff by different instructions request- 
ed asked the court to charge the jury that they must find for plain- 
tiff, unless there was bad faith in the transfer of the note to plaintiff, 
that mere suspicious circumstances would not suffice to defeat the 
recovery, and that plaintiff must have had actual knowledge of the 
facts that would impeach the validity of the note in the hands of the 
payee, and, further, that the alteration of the note from 1o to8 percent. 
is not a material alterationinlaw. The court properly refused all the 
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instructions submitting the foregoing propositions. The only issue 
of defense in the case is that the note sued upon was materially al- 
tered after its execution and delivery. It is therefore immaterial 
whether plaintiff’s purchase of the note was in good faith or with 
notice. If note was materially altered after execution, plaintiff's right 
to recovery cannot be established by showing that he is a bona fide 
holder of the note. A material alteration of a note by the payee or 
holder without the consent of the maker avoids it against the maker 
even in the handsofa bona fide holder without notice of such alteration. 
Overton v. Matthews et al., 35 Ark. 146. 37 Am. Rep. 9; Horn v. 
Newton City Bank, 32 Kan, 518, 4 Pac. 1022; 2 Daniel on Negotiable 
Instruments, pars. 1373, 1376. 

Whether an alteration is material does not depend upon whether 
it increases or reduces the maker's liability. The test is whether 
the instrument, after the alteration, expresses the same contract; 
whether it will have the same operation and effect after the alteration 
as before. If thechange enlarges or lessens the liability, it is material, 
and vitiates the contract. 3 Am. & Eng. Encyc. of Law & Prac. p. 
401. New York Life Insurance Co. v. Martindale, 75 Kan. 142, 88 
Pac. 559, 21 L. R. A. (N. S.) 1045, 121 Am. St. Rep. 362, 12 Am. & 
Eng. Ann. Cas. 677, isin point. In.that case the note sued upon when 
executed contained a clause providing for interest at blank rate per 
annum from maturity. Subsequent to its execution words were in. 
serted so as to make the note bear interest at the rate of 5 per cent. 
per annum from maturity. Under the statute, in the absence of any 
provision in the note relative to interest, it woulc have drawn after 
maturity interest at the rate of6 percent. perannum. By the added 
words, the contract was made to draw a lower rate of interest after 
maturity than it would have drawn under that statute. It was held 
that the alteration vitiated the note. See, also, Moore v. Hutchin- 
son et al., 69 Mo. 429; Whitner v. Frye, 10 Mo. 348; 2 Daniel on Ne- 
gotiable Instruments, par. 1835. 

The jury was instructed that if, after the execution of the note, the 
alleged alteration was made by any person without knowledge or con- 
sent of defendant, such alteration vitiated the note. This stated the 
rule too broadly to the extent that it declares that a material change 
made in the note by any person vitiates it. The rule prevailing in 
the courts of the United States is that, if a stranger without any com- 
plicity with the payee or holder of the note changes its terms, such 
change is a spoliation, and does not vitiate the note. Itis only when 
the terms of the note are changed by a party thereto that the same 
may be termed an alteration, and result in avoiding the note. See 
Andrews v. Calloway, 50 Ark. 358, 7 S. W. 449; 2 Daniel on Negotia- 
ble Instruments, par. 1373. We do not think, however, that the 
error committed in this instruction was prejudicial, for there was no 
contention about who made the change inthe terms of the note. All 
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the evidence is that the word ‘‘ ten’’ was struck out by Generes, the 
payee, and the word ‘‘eight” inserted by him. The conflict in the 
testimony is as to when saidchange was made. The evidence of plain- 
tiff is that it was before the execution of the note and the evidence of 
the defendant is that it was done afterwards. There was no conten- 
tion by either party that change was made by a stranger to the note. 

The court instructed the jury that the burden of proof was upon 
plaintiff to show by fair preponderance of the evidence that the note 
was properly executed, that it was assigned to plaintiff in due course 
of business, and that the transfer was made before maturity. Therein 
the court committederror for which the cause must bereversed. Plain- 
tiff attached to his petition a copy of the note sued upon as an exhibit, 
and the assignment was by written indorsement on the note of date, 
September 4, 1907. The note by its terms did not mature until Nov. 
1, 1907. Defendant’s answer was unverified. In all actions based 
upon written instruments, the execution of such instruments and in- 
dorsements thereon are admitted, unless denial of the same, verified 
by affidavit of the defendant, is made in his answer. Wilson’s Rev. 
& Ann. St. 1903, § 4312. The execution of the note was not an issue 
under the pleadings. The note and the indorsements thereon were 
introduced in evidence. Under this state of the evidence and plead- 
‘ings, the burden was not upon plaintiff to establish the execution of 
the note, its assignment before maturity, for its execution and the 
execution of the indorsement on the note, not having been denied 
under the pleadings, were admitted; and the indorsement established 
the assignment of the note before maturity. It was also immaterial 
whether the note was transferred before maturity or after maturity. 
The sole question in this case is: Was the change which had been made 
in this note made after the execution thereof by defendant? If so, 
plaintiff cannot recover; otherwise, it can. 

The judgment of the trial court is reversedand the cause remanded. 


POSTDATED CHECK. 








Smith v. Maddox-Rucker Banking Company, Court of Appeals of Georgia, September 28, 1910 
68 S. E. 1092. 





A postdated check should not be paid by the bank on which it is drawn until 
the time of its date arrives. Norshould funds be set aside for its payment. If by 
reason of such payment, or setting aside of funds, other checks are dishonored, the 
bank is subject to an action for damages. 


Action by M. K. Smith against the Maddox-Rucker Banking 
Company. A verdict for plaintiff was set aside, and a new trial 
granted, and plaintiff brought error to the Court of Appeals; defend- 
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ant filing cross-exceptions. Questions were certified to the Supreme 
Court. On remand after answers to questions (68S. E. 1031). Judg- 
ment affirmed on both main and cross bills of exceptions. 

PoweELt, J. Smith sued the bank for general damagesresulting to 
him from the wrongful protest of two checks drawn by him on his 
bank account. Smith had a deposit account with the defendant 
bank, and on April 7, 1905, he had a sum to his credit. On that day 
he drew a check for $140, payable to an insurance company, but 
dated it 30 days ahead. This check came into the bank on April 
17th, and was charged to his account. In the meantime he drew 
other checks, not sufficient, however, to have overdrawn his account 
if the postdated check for $140 had not been charged in; but his ac- 
count did become apparently overdrawn by the charging in of this 
check, and when the two checks in question came in they were pro- 
tested for lack of funds. The point is that the check of $140, being 
dated May 15, 1905, should not have been charged to his account 
prior to that date and the two checks that were protested should 
have been paid. 

The jury found in favor of the plaintiff a verdict for $400. The 
defendant filed a motion for a new trial, containing several grounds. 

A postdated check (i. e., a check dated at a time in future) is not 
subject to payment or acceptance until the time of its date arrives. 
If it be presented at a time in advance of its date, the drawee, even 
if he has funds sufficient to pay it, cannot pay it, or retain the fund to 
pay it, as against other checks or drafts presented prior to the time 
the check bears date. The drawer of the postdated check does not 
undertake to have the funds in the drawee’s hands to meet it before 
the time at which the check bears date arrives. Joyce, Defenses to 
Commercial Paper, § 490, and authorities there cited. 

Judgment affirmed on both main and cross-bill of exceptions. 


————_—+, +, 4, 


MARRIED WOMAN'S LIABILITY UNDER KENTUCKY 
STATUTE. 





Baker v. Owensboro Savings Bank & Trust Co.’s Receiver, Court of Appeals of Kentucky, Oct. 6, 1910. 
130 8S. W. Rep. 969. 


Under a Kentucky statute a married woman cannot become personally liable as 
surety for any one. 


Action by Ione W. Baker against T. A. Pedley, receiver of the 
Owensboro Savings Bank & Trust Company, andanother. Judgment 
of dismissal, and plaintiff appeals. Reversed and remanded, with 
directions. 

Cray, C. On the 20th day of the regular June term, 1908 of the 
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Daviess circuit court, appellee T. A. Pedley, as receiver of the Owens- 
boro Savings Bank & Trust Company, recovered a judgment against 
appellant, lone W. Baker, for $156.20, with interest from April 10, 
1905, and the further sum of $349.20, with interest from October 10, 
1903, and costs. The demands on which this judgment was rendered 
were: First, the joint note of Ione W. Baker and H. A. Williams, 
dated November 10, 1904, due four months after date, executed by 
the said Williams and payable to the order of said Baker, negotiable 
and payable at the Owensboro Savings Bank & Trust Company, the 
note being indorsed by Baker to and discounted by said bank; second, 
an inland bill of exchange, dated June 10, 1903, drawn by H. A. Wil- 
liams on H. W. Baker, and requesting the latter to pay to the order 
of Ione W. Baker, four months after date, the sum of $349.20. Said 
bill was negotiable atthe Owensboro Savings Bank & Trust Company, 
and was indorsed by Ione W. Baker to and discounted by said bank. 
The action was commenced May 22, 1908. On that date a summons 
was issued and served on H. A. Williams and Ione W. Baker. The 
next term of the Daviess circuit court began June 1, 1908. To the 
action the appellant, Ione W. Baker, made no defense, and judgment 
was rendered against her on June 23, 1908. On July 9, 1908, an ex- 
ecution issued onthe aforesaid judgment. This execution was placed 
in the hands of the sheriff and levied on appellant's property. 

Under the statute now in force in this state, a married woman, 
though she may bind her estate by a conveyance or pledge, cannot 
become personally liable or bound as surety for anyone. Hall v. 
Hall, 118 Ky, 656, 82 S. W. 269, 26 Ky. Law Rep. 553. Therefore, 
if appellant, at the time of the transaction in question was a married 
woman and was in effect merely a surety, and this fact was known 
to the Owensboro Savings Bank & Trust Company, appellant's de- 
fenseis good. The only question to be determined, then, is whether 
or not appellant’s allegations in regard to her incapacity because of 
sickness are sufficient. 

While it is true the court’s processes must be respected, and that 
when a party is sued he must, when able, take steps to prepare for 
and make his defense, yet, where he is incapacitated by sickness to 
make any preparation for his defense, or to make his defense to the 
action, and is as a matter of fact incapable of attending to any busi- 
ness, we conclude that, when these facts are made to appear, the trial 
court should not hesitate to vacate the judgment and grant a new 
trial on account of unavoidable casualty or misfortune which preven- 
ted him from appearing or defending. That being true, we conclude 
that the allegations of the petition and amended petitionare sufficient, 
and that the court erred in sustaining the demurrer thereto. 

For the reasons given, the judgment is reversed and cause reman- 
ded with directions to overrule the demurrer to the petition as amen- 
ded. 
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FAILURE OF CONSIDERATION. 


Daniels v. Englehart, Supreme Court of Idaho, Sept. 19, 1910. 111 Pac. Rep. 3. 


The maker of a promissory note cannot avoid payment cf the same on the 
ground of failure of consiceration, where the answer and proofs admit that there 
was not a total failure of consideration, and that he in fact received and retains a 
part of the consideration. 


Action by Fred B. Daniels against Frank Englehart. Judgment 
for defendant and plaintiff appeals. Reversed and remanded, with 
directions. 

Al.suig, J. Thisis anactionona promissory note. Plaintiff alleged 
that he was a bona fide purchaser of the note priorto maturity. De- 
fendant answered, admitting the execution of the note and that the 
same had not been paid, but denied that the plaintiff was a bona fide 
holder of the note by indorsement prior to maturity thereof. The de- 
fendant also alleged as a defense that the note was executed as part 
payment for a water right from the Great Western Beet Sugar Com- 
pany, and that the company promised and agreed to construct reser- 
voirs, canals, and ditches, and furnish the defendant with water for 
his tract of land, comprising 160 acres, which constituted the consid- 
eration for the note sued upon. It was also alleged in the answer 
that the plaintiff was vice president and agent of the Great Western 
Beet Sugar Company at the time the contract was made and the note 
was executed, and that he had full knowledge of the consideration 
and the terms of the agreement entered into. The defendant, by 
way of showing failure of consideration, alleged in paragraph 9 of 
his answer as follows: ‘‘ That said ditch was not completed as agreed 
by the said Great Western Beet Sugar Company on the 31st day of 
May, 1907, and is not now completed of sufficient capacity to deliver 
water to this defendant and others entitled to water under said ditch, 
and that water was not delivered to the land of defendant prior to 
the 31st day of May, 1908, and has not yet been delivered to said de- 
fendant in any sufficient quantity to water said land, or in any quan- 
tity whatever more than sufficient to water 1% acres as above stated.” 

The plaintiff moved for judgment on the pleadings, and this motion 
was predicated on the theory that the answer did not show a failure 
of consideration, and that under the authority of Cowen v. Harring- 
ton, 5 Idaho 329, 48 Pac. 1059, and Caldwell v. Ruddy, 2 Idaho 3, 
1 Pac. 339, the defendant could not successfully defend on the ground 
of want of consideration, where his answer showed on its face that a 
part consideration had in fact been received, and that there had not 
been a total failure of consideration, and that defendant had not re- 
turned the water contract and consideration received, and had never 
attempted to rescind the contract, and set up no claim, by way of 














LEGAL DECISIONS. 1061 


cross-complaint or otherwise, for damanges for breach of thecontract. 
Under the authority of Cowen v. Harrington and Caldwell v. Ruddy, 
supra, the answer was not sufficient to defeat plaintiff's recovery on 
the grounds of failure of consideration. A party cannot execute 
his promissory note, and let the matter run until after its maturity 
and suit is brought on it, and then successfully defend on the ground 
of want of consideration, where he himself admits that there was 
not a total failure of consideration and that he in fact received a part 
of the consideration. He certainly has a remedy unless the note has 
passed into the hands of an innocent third party, and in this case the 
evidence was sufficient from which to conclude that plaintiff was not 
an innocent holder of the note. But the maker of the note cannot 
retain such considerations as he has received, and at the same time 
successfully resist the payment of the obligation. He must either 
rescind, or seek damages for breach of the contract, or pursue some 
other remedy which will permit the party to whom the obligation is 
due to receive such compensation as is justly due him under the con- 
tract or have a return of the consideration. 

The judgment is reversed, and the cause is remanded, with direc- 
tion to the trial court to permit the defendant to amend his answer, 
or to file a cross-complaint, if he sees fit so to do. 

Judgment reversed, with costs in favor of appellant. 

Suttivan, C. J., concurs. 
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MATERIAL ALTERATION. 


First National Bank of Commerce v. Merkel, Supreme Court of Mississippi, October 17, 1910. 
53 So. Rep. 350. 


Where a note, blank as to the rate of interest, is filled in by the holder so as to 
bear 8 @% interest, the same is a material alteration and the defense is good (in Mis- 
sissippi) even against a bona fide holder for value. 


Action by First National Bank of Commerce against J. B. Merkel 
and others. 


Smith, J. D. B. Holmes, a life insurance agent, representing the 
New York Life Insurance Company, obtained trom appellee an ap- 
plication for a life insurance policy. At the time of the making of 
this application appellee paid Holmes the sum of $5 in cash and exe- 
cuted and delivered to him his promissory nvte, due six months after 
date, in settlement of the first premium to become due on said policy. 

Appellant’s defense was that the note had been materially and 
fraudulently altered after its delivery to Holmes. This note was 
executed by the filling in of the blanks in the usual printed form for 
notes; the writing being done by Holmes. According to appellee, 
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he had no agreement with Holmes relative to the payment of inter- 
est, and when he signed the note the blanks therein relative to inter- 
est were left unfilled. Inthe note as sued on, these blanks are filled 
in the handwriting of Holmes, making the note bear 8 per cent. in- 
terest from date. According to Holmes, these blanks were filled be- 
fore the signing of the note. If these blanks were filled after the 
delivery of the note, the note was thereby materially altered, and 
such alteration constitutes a complete defense thereto, even in the 
hands of a bona fide purchaser without notice. Simmons v. Atkin- 
son, 69 Miss. 862, 12 South, 263, 23 L. R. A. 599. 





FILLING IN BLANK NOTE. 


W iits-Wils»n-Drew Co. v. Egelhoff, Supreme Court of Arkangas, October 10, 1910. 1318S. W. Rep. 208 


Where a note is signed with the amount left blank, and is given to a party with 
authority to fill in an amount not to exceed a certain sum, a bona fide holder may 
recover on the note even though the note is filled out for a greater amount than au- 
thorized. 


Action by the White-Wilson-Drew Company against Clarence 
Ezelhoff and another. From a judgment granting insufficient relief, 
plaintiff appeals. Reversed and remanded. 

FRAUENTHAL, J. The appellant instituted this suit upon a prom- 
issory note against the appellees as the makersthereof. The note is 
as follows: 


: $758.42. Memphis, Tenn., November 30, 1907. 

: On January 25th, 1908, after date, we promise to pay 
: to the order of White-Wilson-Drew Co. seven hundred : 
fifty-eight and 42-100 dollars, at First National Bank, 
: Memphis, Tenn., with ro per cent. attorney's fees and : 


: cost of collection after maturity. Value received. 
Clarence Egelhoff. 
J. E. Ford. 


The testimony on the part of the appellant tended to prove that 
said Egelhoff was indebted to it upon an account which was past due 
on November 30, 1907, and that he on that daydelivered to it the above 
note in settlement of said account. Egelhoff brought the note to ap- 
pellant at its office in Memphis, Tenn., signed by said Ford, and blank 
astotheamountthereof. After examining the appellant’s books and 
arriving at the amount of his indebtedness, Egelhoff directed J. R. 
Paine, one of the members of appellant, to write the amount thereof 
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in the note, which was done in his presence. Egelhoff then signed 
the note and delivered same to appellant in satisfaction of the account. 

The testimony on the part of the appellees tended to prove that 
said J. E. Ford was a resident of Mammoth Springs, Ark.; that 
Egelhoff came to him at that place and stated that he was indebted 
to appellant in asum of about $110; that the amount had not been 
definitely determined, but that it would not exceed that sum; that 
he presented the note with amount thereof left blank, and desired him 
to execute it as suretyforhim. Thereupon Ford signed the note thus 
made out in blank with the agreement and direction that Egelhoff 
would take same to appellant at Memphis and there fill out said blank 
with the amount of said indebtedness, provided that it did not exceed 
$110, andafter signing it as maker himself to deliver sameto appellant. 

The jury returned a verdict in favor of appellant and against said 
Egelhoff for the amount due upon said note, and against said Ford 
for $110 and interest. In his answer said Ford had agreed that judg- 
ment might be taken against him for $110 and interest. Thereupon 
the lower court entered a judgment in accordance with above verdict. 

The evidence in this case clearly proves that the appellee Ford 
signed the note herein sued on with the amount thereof left blank. 
He instructed Egelhoff to fill said blank when the amount should be 
definitely determined and to deliver the note to the payee. He con- 
tends, however, that he gave this power only to Egelhoff and limited 
that power to an amount not exceeding $110. He urgesthat, because 
the authority thus given by him was violated in each particular, he 
is not liable on said note. The note is a negotiable instrument, and, 
when such an instrument is intrusted by one who signs it to the cus- 
tody of another with blanks left therein, the instrument itself pre- 
sents an implied authority to perfect the instrument by filling up the 
blanks. When the extent of the authority given to the party to fill 
up the blanks is limited, then such authority must be strictly pur- 
sued, and, if such authority has been exceeded, it will be available as 
a defense against the parties to such agreementand against those hav- 
ing notice thereof or those who in law are not innocent holders there- 
of. But such excess of authority will not be available against those 
who have become bona fide holders thereof for value and without 
notice. 

When such paper is complete except that the sum is left blank and 
is intrusted to an agent to fill in the sum, the party whosigned such 
paper will be bound to pay any sum, that is placed therein by such 
agent, whether it is in excess of the sum so authorized by him to be 
put in or not, to one who is a bona fide holder thereof and without 
notice of any limitation upon the authority of the person having the 
paper; and the mere fact thatthe holder knew that it was signed in 
blank would not affect the rights of such holder. Michigan Ins. Co 
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v. Eldred, 9 Wall. 544, 19 L. Ed. 763; Goodman v. Simonds, 20 How. 
343, 15 L. Ed. 934; Bank of Pittsburg v. Neal, 22 How. 97,16 L. Ed. 
323; 1 Daniel on Neg. Instruments, § 142; Waldron v. Young, 9 
Heisk. (Tenn.) 777; Jones v. Shelbyville Fire Insurance Co., 1 Metc. 
(Ky.) 58. 

It is further urged by appellees that Egelhoff, with whom he in- 
trusted the paper with power to fill the blank, could not delegate this 
authority. It is true that the general rule is that an agent cannot in- 
trust the performance of the duty or act confided to him to another 
without special authority from his principal; but this rule only ap- 
plies to matters in which the agent is required to exercise discretion 
or judgment, and it does not apply to mere ministerial or mechanical 
acts. And if such agent directs another todo such mere mechanical 
or ministerial act in his presence or with his full knowledge, it be- 
comes the act of the agent himself. In the case of Weaver v. Carn- 
all, 35 Ark. 198, 37 Am. Rep. 22, a principal authorized an agent to 
borrow $500, and sign his name to a note therefor. The agent bor- 
rowed the money, and at his request and in his presence another 
signed the name of the principal to the note. It was there held that 
this was the act of the agent and in the legal effect the act of the 
principal. Inthat case this court said: ‘‘An agent cannot delegate 
any portion of his power requiring the exercise of discretion or judg- 
ment; otherwise, however, as to powers or duties merely mechanical 
in their nature.” 

In the case at bar the testimony tended to prove that Egelhoff 
used his own judgment in arriving at the sum that he desired to place 
in the note and simply requested Paine to do the mechanical act of 
writing the sum therein in his presence. That was in effect the act 
of Egelhoff and bound his principal, Ford. 

It is argued by counsel for appellee that the appellant was not a 
holder of this note for value because it was taken in payment of a 
pre-existing debt. But by this weight of authority the acceptance of 
a note as payment for a pre-existing debt contitutes a taking in due 
course of business and for value. And this court has uniformly held 
that one who takes negotiable paper in payment of a pre-existing 
debt before maturity and without notice receives it in due course of 
business and is a holder for value. 

Furthermore, the evidence in this case tended to prove that the 
account was past due, and that the note was received in payment 
thereof, and that thereby the time of payment of the debt was ex- 
tended to the time of the maturity of the note. This extension of 
the time of payment of the debt by virtue of the execution of the note 
was sufficient consideration to make the appellant a holder for value. 

The judgment is reversed, and the cause remanded fora new trial. 
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ADMINISTRATION EXPENSES. 
HOW TO ARRIVE AT A UNIT OF COST. 


BY W. A. BULKLEY. 

HE subject of cost accounting in banks is receiving considerable atten- 
tion at the present time, as bankers generally realize that in almost 
every line of industry, except banking, the subject of cost accounting is 
given thorough consideration. 

A great many of the larger banks analyze the accounts of their 
depositors and correspondents, the analysis showing the amount of 
out-of-town business handled each month, the cost for interest paid, 

exchange paid, and the average amount outstanding in process of collection. Com- 





paratively few banks, however, have any definite knowledge as to whether an account 
is too active for the balance maintained. 

If a bank collect all of its out-of-town items through its reserve agents at par, it is 
under no extra expense in collecting out-of-town items, except for postage and station- 
ery, and the ordinary analysis referred to above is unnecessary. Where, however, a 
bank is under expense in collecting any out-of-town items deposited, either in ex- 
change charges or in time outstanding before returns are received, such items should 
be submitted to an analysis. As nearly all banks make some attempt at an analysis 
covering out-of-town business, it will not be necessary to go into details. 

If the proportionate amount of the expense of administration could be ascertained 
and added to the cost shown by the regular analysis, a bank would know positively 
the worth of each account. 

The following-described method for arriving at a cost unit in banking is based 
upon the fact that the activity of deposits is the cause of the expenses of administra- 
tion. If a bank’s deposits were all inactive, the only employes necessary would be 
the officials required by law, clerks for the discount, collateral and credit depart- 
ments; an office large enough to contain these departments, and the official quarters, 
in addition to a boardroom, a vault and a small office for the necessary bookkeeping. 
The items of postage and stationery would not be worth consideration. Thé expenses 
enumerated would be properly chargeable to the income on loans and investments, on 
which the bank makes its profit. 

It is, then, the cash and time collections deposited, the currency received and 
paid out, and the checks and drafts paid and charged to each account that cause all 
the expenses properly chargeable to administration. 

In order to get a cost unit of the various classes of items passing through the 
bank it will be necessary to do two things: 

1. Analyze the Expense Account. (See details below. A.) 


2. Count the number of items received by the bank for one month from each 
individual and bank account and the number of checks and drafts paid and charged 
to each account. (See details below. B.) 


A. A careful analysis of the Expense Account must be made for a period of six 
months and then averaged for one month. If some expenses are paid annually only 
one-half of such sums may be included. 

The analysis will show that a portion of the expense is not chargeable to the cost 
of administration, but should be charged to income on loans and investments, be- 
cause it is incurred in the proper handling of the funds deposited on which the bank 
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makes its profit. What expenses are chargeable to individual and bank accounts for 
administration and what are not, is certainly a proper subject of discussion. In 
formulating a system for ascertaining a cost unit, each bank must, of course, decide 
this question for itself. It may be well, however, to observe that only the expenses 
caused by the activity of the accounts ef the bank should be used. 

The analysis referred to should embrace a thorough examination of the cost for 
stationery, to ascertain the amount spent in each department handling items. The 
amount goes into the first element of cost (See First Cost). Stationery used by other 
departments goes into the fourth element (See Fourth Cost). Stationery used by offi- 
cials who pass upon loans and credits, and that used by the discount, collateral and 
credit departments, should be omitted. 

The analysis should also include the amount spent for postage, to ascertain the 
proportions used by officials who pass upon loans and credits, by the discount, col- 
lateral and credit departments, and the amount used in connection with advertising. 
These amounts should be deducted from the total to ascertain the amount chargeable 
to administration expenses. The amount is the third element of cost (See Third Cost). 

An approximation of the percentage of the floor space used by the several de- 
partments to the total space occupied, and the proportionate cost of each department 
for rental, should be made. If the bank own its building, the amount at which it is 
carried on the books, taken at the average rate per cent. on money for the preceding 
six months should be used for rental cost, taking one month’s rental as a basis. For 
reasons which will appear later, the floor space occupied by the board room, vault, 
space used by officials passing upon loans and credits, the discount, credit, analysis 
and collateral departments, and the corridor space leading to executive offices is not 
chargeable to administration expenses. 

As a working basis, it is suggested that the following expenses are #o/ charge- 
able to administration: State tax, government tax, semi-annual duty on circulation; 
rental for space occupied by the board room, vault, quarters of officials passing upon 
loans and credits, discount, collateral, credit, analysis and foreign exchange depart- 
ments, and corridor space leading to the quarters of officials; salaries of officials who 
pass upon loans and credits; salaries of credits, discount, collateral, analysis and 
foreign exchange department, and the traveling man; advertising; compensation to 
directors (if any); premiums on surety bonds of officials and clerks of the departments 
mentioned above; traveling expenses; expenses on circulation; fees to counsel; sub- 
scriptions to various trade organizations, credit bureaus, etc.; part of cost of fur- 
nishings, lighting, repairs, telegrams, telephone service, and expressage; a portion of 
the salaries of day and night watchmen, telegraph clerk, telephone operator and 
stenographers; a portion of the postage, stationery and sundry expenses. As the 
amounts of interest and exchange paid, and the cost of special check-books are taken 
care of on the regular analysis card, they also should be omitted from this computation. 

Eliminating, then, the expenses mentioned above, the following are found to be 
chargeable to administration on the basis of the number of items handled ; proportionate 
amount of rent represented by the departments handling items; salaries of officers in 
charge of administration, except the salaries of officials who pass upon loans and 
credits; salaries of departments handling items, and, in addition, salaries of audit de- 
partment, messengers and porters; Clearing-House expenses; luncheons; part of the 
expense for postage, stationery, furnishings, lighting, repairs, premiums on surety 
bonds, telephone service, telegrams, expressage and sundries; part of the salaries of 
day and night watchmen, stenographers, telegraph clerk and telephone operator; cost 


of examinations. As certain expenses are incurred because of individual depositors 
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alone, it is suggested, if extreme accuracy be desired, that they be apportioned only to 
this class of depositors, on the basis of the number of items handled for each account. 
In this class of expenses may be mentioned: Rental of lobby space used by customers 
in front of Receiving, Paying and other departments handling business for individual 
depositors only; salaries of clerks at counters in these departments; part of salaries of 
day watchmen; cost of stock check-books, deposit tickets and pass-books. 

B. When the number of items handled during the month has been ascertained, 
the record will show the number deposited, by each individual and bank account, of 
each of the following-mentioned kinds of items: City collections, out-of-town col- 
lections, city cash items, out-of-town cash items, and the number of checks and drafts 
paid and charged to each individual and bank account. 

As the figures for any one month will, in the majority of cases, be a fair index to 
the average number of items deposited by an account, the number of each kind of 
items should be entered on the regular analysis cards for future reference. It is hardly 
practicable to approximate the cost of handling coin and currency, and it would be 
well to assume that each account deposits and withdraws coin and currency in fair pro- 
portion to the number of items deposited. Due allowance should be made, of course, 
with accounts that are exceptions to this general rule. 

The cost of handling time collections is considerably greater than that of cash 
items, because of the complete record that has to be made of the former and the separ- 
ate entries that have to be made of each time collection in the bookkeeping depart- 
ment, not to mention tracing and other details. In the case of city collections there 
is an additional expense for postage on notices and the cost of telephone service, which 
adds materially to the total cost. In making up the cost unit it must be borne in 
mind that it consists of four elements: First, the cost apportioned to each class of 
items for salaries, rent and stationery in the several departments that handle the items; 
SECOND, the cost for salaries of officials and clerks who do not directly handle the 
items, and sundry other expenses; THIRD, the cost for postage; and rouRTH, the cost 
for stationery used by such officials and clerks as do not directly handle the items. 

Frrst Cost. From the analysis already made of the expense account the cost of 
each department for salaries, stationery and rent has been obtained. It will not be 
necessary, therefore, to ascertain the cost per item for salaries, rent and stationery 
separately, as by adding these three elements the net result is obtained by a single 
operation. 

In order to ascertain the First cost the following departments must be consid- 
ered, because they directly take care of the items: Paying, Receiving and Note Tel- 
lers’, Runners’, Transit, Out-of-Town Collection, City Collection, Individual and Bank 
Ledgers. ‘To the salaries of each department add the rental value of the space occu- 
pied and the cost for stationery. The total represents the first cost of all the items 
handled by the department. 

Make a record of the number of items handled by each department. As allitems 
are handled more than once, it is necessary to make record of them in each of the de- 
partments through which they pass; and, if they are handled twice in any department, 
the number of each class must be set down twice. 

Divide the total expense of each department for salaries, rent and stationery by the 
number of items handled. The result will be the cost in the department for each 
separate item. 

Illustration: Out-of-town items may come into the Receiving Teller’s Department 
(over the counter) and then be turned over to the Transit Department. Record must 
therefore be made of the number in each of the departments. City items may come 
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into the Receiving Teller’s Department and the latter may make up the Clearing-House 
exchange; consequently a portion of the city items are handled twice in this Depart- 
ment. When record has been made of the total number of items handied by each de- 
partment (including the double handling of some of them, as previously explained) 
for a given month, divide the same into the cost of the department (as explained 
above) and the result will be the cost of each separate item, for the department. 

The total cost of each c/ass of items is made up of the expense involved in the 
handling of them in the several departments through which they pass. It is neces- 
sary, therefore, to multiply the cost unit in each department by the number of items 
in each class which it has handled during the month. When this has been done the 
several costs of each class of items are to be brought together to ascertain the total 
cost. Divide the total cost by the total number of items in the class. The result 
will be the cost of each separate item. 

Illustration: Suppose the Receiving Department handles 150,000 city cash items 
and 100,000 out-of-town cash items during the month, that the salaries paid to this 
department amount to $800, that the rental for floor space is $100 and that the station- 
ery cost is $100—making a total of $1,000. The total number of items handled is 
250,000, which, divided into $1,000, gives the cost of each item, namely, $0.004; 
multiplying this cost by 150,000 gives $600 as the cost of the city cash items; and 
multiplying the cost by 100,000 gives $400 as the cost of the out-of-town cash items. 

From the foregoing computation it has been ascertained that the out-of-town cash 
items cost $400 in the Receiving Department. The analysis of the Transit Depart- 
ment will, of course, also give a cost for handling out-of-town cash items. Suppose 
this to be $1,350. The total cost of out-of-town cash items is, therefore, made up of 
the costs in the Receiving and Transit Departments, namely, $1,750. As the number 
of out-of-town cash items was 100,000, the cost of each item is $0.0175. 

Seconp Cost. To get the cost per item in this class divide the total number of items 
of all classes handled during the month into the total of the following expenses: Cost 
for salaries of oiticials and clerks who do not directly handle the items, which will in- 
clude salaries for the audit department, stenographers, messengers, porters; part of 
salaries of day and night watchmen, telegraph clerk and telephone operator; rental 
value of the executive offices, audit department, letter files, clerks, lockers and station- 
ery closets; expenses for examinations, Clearing-House expenses, and luncheons; part 
of cost of furnishings, lighting, repairs, premium on surety bonds, telegrams, telephone 
service, expressage and sundries. Before doing this, however, make an approxima- 
tion of the number of telephone calls made per month in connection with city collec- 
tions and city cash items and carefully apportion it to city collections and city cash 
items as an additional expense in this second element of cost. Deduct the amount of 
this expense from the cost of telephone service, using the reduced amount for the 
computation of the second cost. 

Turrp Cost. From the amount of postage properly chargeable to administration 
expenses, deduct the amount used by the City Collection Department in mailing notices 
concerning notes and drafts. This expense should be added to the cost of city col- 
lections. Into the net amount of postage divide the total number of out-of-town col- 
lections and the total number of out-of-town cash items handled. The result will be 
the cost per item for postage in these respective classes. 

Fourtu Cost. This embraces the cost for stationery used by officials and clerks 
who do not directly handle the items. If it is not practicable to analyze the cost for 


stationery so as to ascertain the amount used by each of the various departments, the 
total costs, less an approximation of the amount not properly chargeable to administra- 
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tion, should be divided by the total number of items handled, to get the cost per item 
for stationery. 

The four costs enumerated are to be brought together and the result will be the 
cost of handling each item in each class. To find the cost of handling each customer's 
account during the month, multiply the number of items received from the particular 
customer in each class by the proper cost unit and add together. The total is the cost 
of administration for the account. It will be found that the drafts paid and charged 
to customers’ accounts are more expensive to handle than the cash items and that time 
items are from six to eight times as expensive as cash items. 

It is but fair to assume that most accounts deposit, on the average, about the same 
number of items each month, and for this reason it is not necessary to ascertain the ad- 
ministration expenses oftener than once every year or two. If the character of the 
account change, the Analysis Department should take up the matter, making a recount 
of the number of items deposited for the month so as to get new figures for adminis- 
tration expenses. The same method can be used (with modifications, of course) by 
state banks and trust companies, as well as by national banks. In the case of trust 
companies, however, the analysis would apply to the banking department only. 

While it may seem a difficult thing to make an analysis on the lines above referred 
to, it will be found upon examination that the procedure is not involved and will be 
very interesting and the results obtained of great importance to any bank, as the worth 
of each account will be definitely known. 


BANK LAWS. 


There is nothing of greater value to the practical banker than a knowledge of 
banking law—that is, the statutory law of the different states directly affecting the 
business of banking. No up-to-date banker is properly equipped to enter the banking 
field unless thoroughly posted as to his legal rights and responsibilities. N. W. 
Halsey & Co., bankers, with offices in New York, Chicago, Philadelphia and San 
Francisco, have recently issued a volume from their California office which seems to 
meet a long felt want. The purpose of the book is, primarily, to give in a compact 
form the laws both national and state which affect the bond holdings of California 
banks. With this in view the Bank Act of California, as passed at the 1909 legisla- 
tive session, is given in full, as well as the Public Deposits Acts. In addition to this 
is given the National Bank Act, as amended, the Currency Act of 1900, the Emer- 
gency Currency Law, the Postal Savings Bank Law, and substantial extracts from the 
New York Savings Bank Law, which is generally recognized as a model of its kind, 
and very likely to be adopted in other states. The book is neatly printed and bound 
and copiously indexed so that any desired subject can be found at a-glance. The 
volume is certainly one that every banker and bond dealer should have, and the pub- 
lishers are deserving of great credit for the completeness of their work. Detailed in- 
formation, of interest to bankers and investors, will be gladly furnished by them at 
any time. Upon request, N. W. Halsey & Co. will algo furnish any desired infor- 
mation in regard to the regulations of the National Treasury Department, the State 
Treasurers’ office and the California Banking Department, with copies of all the forms 
necessary in dealing with these offices; also official statistics relative to the prop- 
erty and earnings of railroad and other corporations, with the assessed valuation 
and other facts regarding bond-issuing municipalities. The compilation was made by 
the firm’s statistical department which keeps on file, at all times, official data as to 
banking and investment matters. 
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LOST PASS BOOKS. 


\7O single feature of savings bank management is attended with 
1 more petty annoyance than the matter of lost pass books, unless 

it be the payment of small balances due deceased depositors, 
where the amount is small and no other estate is left. And dealing, 
as it does, largely with the working classes, and those having inadequate 
facilities for keeping such things safely, lost, stolen and destroyed 
books are to be expected. Not wishing to put the depositor to undue 
annoyance and delay, and at the same time to safeguard the bank 
against double payment, the problem resolves itself into finding an 
easy, yet safe, method for making such payments. 

As a matter of fact and experience, the majority of the books 7e- 
ported lost are merely mislaid, and few are stolen or hopelessly lost. 
The depositor, anxious to avoid the delay and annoyance caused by 
the loss, is usually emphatic that it is a hopeless case, and cannot see 
that the bank runs any risk in paying him at once; but there are cases 
where the book is inadvertently burned, or destroyed by children, 
when nothing is gained by delay except compliance with a rule or 
custom. And where such is the case, the risk is nil. But where it 
is a case of theft or carelessness, risk no doubt attends such payment, 
and due care should be used. A peculiar case of a lost book occurred 
some years ago, when a bank book in the safe of a brick maker was 
carried out into the Hudson river by a land slide and buried under 
tons of clay. Recovery was, of course, impossible, and payment 
promptly made on the bond of the owner of the property, but after 
fifteen years, the safe was uncovered by the action of the tides and 
the book was found to be intact and still legible. 

There are several cafes in the New York courts that have arisen 
through lost and stolen books, one of the most peculiar of which was 
that of People v. Third Avenue Savings Bank (98 N. Y. 661.) Itseems 
that in selling a stack of hay on afarm of aconvict in Sing Sing prison, 
a bank book was found at the bottom in a piece of stovepipe. After 
the death of the convict the book was turned over to his administra- 
tor, and demand made upon the receiver of the bank for the dividend 
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due. A book, an exact duplicate of the one found in the hay stack 
was produced by the receiver, showing that the original had evidently 
been reported lost or stolen and a new book issued. Had not the re- 
ceiver been able to show due care in payment, doubtless the case 
would have gone against him. The case of Schoenwald v. Metropoli- 
tan Savings Bank (57 N. Y. 418) arose from a stolen book, as did also 
that of Kenney v. Harlem Savings Bank (61 N. Y. Misc. Rep. 144), 
and Wall v. Emigrant Industrial Savings Bank, 64 Hun, 249. 
THE LEGAL ASPECTS OF LOST BOOKS. 

It is practically the universal rule to require immediate notice of 
loss or theft of a savings bank book, and most banks have this plain- 
ly stated on the cover of the book. And the depositor is very quick 
to do so; but, in cases of theft, such notice cannot, of course, be giv- 
en with the same despatch as the loss in other ways. As a matter 
of law, such notice is required. Sullivan v. Lewiston Savings Bank, 
56 Me. 507; Donlan v. Provident Savings Institution, 127 Mass. 183; 
Burrill v. Dollar Savings Bank, 92 Pa. 134; Kelly v. Emigrant Indus- 
trial Savings Bank, 2 Daly (N. Y.) 227. The reason for this rule is, 
that disregarding the rule, the depositor cannot recover anything if 
the bank should pay in good faith and with proper care; such care 
to be based upon the surrounding circumstances. Smith v. Brooklyn 
Savings Bank, 101 N. Y. 58; Levy v. Franklin Savings Bank, 117 
Mass. 448; Goldrick v. Bristol Co. Savings Bank, 123 Mass. 320. 
After giving the notice of loss, he can demand his deposit; though 
the bank is justified in requiring him to give, for its protection be- 
fore paying, a bond of indemnity. Wall v. Provident Savings Inst., 
3 Allen (Mass.) 96 and 6 Allen 320; Mitchell v. Home Savings Bank, 
38 Hun (N.Y.) 225. Such a requirement must be enforced reasonably, 
and it cannot be used as a means to confiscate one’s property. A 
deposit, therefore, cannot be withheld from a depositor who can prove 
the loss of his book, yet is unable to givethe bond. Wahrusv. Bowery 
Savings Bank, 21 N. Y. 543; Wagner v. Howard Sav. Inst. 52 N. J. 
Law 225. To withhold payment from such a depositor would be 
‘*confiscation.” And likewise, when the bank has known for many 
years of the loss of a depositor’s book, it is justified in paying the de- 
posit to his executor without requiring him to give bond of indemnity. 
Mills v. Albany Ex. Sav. Bank, 28 N. Y. Misc. Rep. 251. Moreover, 
a depositor who is physically unable to give notice of loss on the day 
of its occurrence may still hold the bank liable should it immediate- 
ly pay the deposit toathief. Wegner v. Second Ward Savings Bank, 
76 Wis. 242. 

Again, if a bank has no by-law requiring a depositor to give notice 
of the loss of his book, and it is stolen and presented with a forged 
order, and his deposit is paid to another, nevertheless the bank is 
still liable to him. ‘‘ The liability of the bank rests entirely upon 








1072 THE BANKING LAW JOURNAL. 


contract. No question of negligence, either of plaintift or of the 
bank officials, is involved. The contract was the ordinary one of 
debtor and creditor.” Ladd v. Androscoggin Co. Savings Bank, 96 
Me. 520. (Bolles Modern Law of Banking p. 648 and authorities 


cited.) 
THE PROCEDURE. 


Upon receipt of notice of lost books, the first step is, of course, 
to place a ‘‘stop payment” order against the account. Some banks 
file a card to this effect in the card signature cabinet; others make 
notation on the ledger, or both. The depositor must then be placed 
in position to obtain another book or the money upon proceedings 
satisfactory to the bank. In some states, as will be seen presently, 
this is a matter of law, but in others, as in New York, this matter 
is left to the individual banks. 

The methods in vogue are three: advertising, bond of indemnity, 
affidavit of loss. Some banks use but one of the three, others a com- 
bination, and still others all three. Where the amount is small, 
equity and justice demands a speedy, inexpensive procedure. The 
following section of the by-laws from a savings bank on Long Island 
covers this point without hardship or risk. ‘‘If a pass book is lost, 
the depositor should immediately notify the bank, and if afterareason- 
able time the book is not found, and the balance thereon is not more 
than $10, areceipt shall be taken for the balance, stating that the book 
is lost. If the balance is more than $10 and not over $50 the defosit- 
or shall make affidavit as to the loss of the book and give a receipt 
for the balance. If the balance is more than $50, the depositor shall 
execute to the bank a bond of indemnity for twice the amount of the 
balance with sureties to be approved by the officers. In all cases of 
lost books the accounts shall be closed and the balance if not with- 
drawn shall be transferred to a new account under another number. 
Another: ‘‘If a savings bank book be accidentally lost or destroyed 
and the owner makes affidavit of that fact and of its circumstances, 
and gives a receipt for the money drawn on such account, such money 
will be paid unless the case be such as to afford reasonable ground 
of suspicion or fraud.” 

In most of the New England states the procedure is covered by 
law. Thus in New Hampshire: 

** Whenever the deposit book of a depositor in a savings bank, or 
savings institution, is alleged to be lost or destroyed, and the de- 
positor shall request such bank or institution to issue to him a dup- 
licate thereof, he shall, if such bank or institution so requires, ad- 
vertise such loss or destruction by publishing a notice thereof con- 
taining a description of such book by its date and number, together 
with the name of the bank or institution which issued the same ¢hree 
weeks successively in ‘wo newspapers, one published in the vicinity of 
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the residence of the depositor, and the other in the vicinity of the place 
of business of such bank or institution and by posting a like notice at the 
office of such bank or institution. 

‘*If no other person shall make claim to such book or to the de- 
posit thereunder within ¢hree months after such publication and no- 
tice, such saving bank or savings institution shall issue to the de- 
positor a duplicate of such book, which shall contain acomplete state- 
ment of the depositor's account, and shall state that it is issued in lieu 
of the one alleged to have been lost or destroyed; and such savings bank 
or savings institution shall not be liable thereafter on account of such 
original book. 

‘*If any adverse claim shall be made to such original book or de- 
posit before a duplicate book has been issued, or if such savings bank 
or savings institution shall refuse to issue a duplicate thereof, such 
claimant or depositor may petition the superior court for relief and 
such court may after due notice and hearing, make such orders and 
decrees in the premises as justice shall require.” 

In Connecticut: ‘‘When any pass book issued by a savings bank or 
other institution for savings has been lost or destroyed, the person in 
whose name such book was issued, or his legal representatives, may 
make written application to the bank which issued such pass-book for 
payment of the amount of the deposit represented by said book or for 
the issuance of a duplicate book therefor, and shall give public notice 
of such application by advertising the same at least once a week for 
three weeks successively in a newspaper published in the town in which 
such bank is located, or if no newspaper be published in said town, in 
a newspaper having acirculation in said town. If said book shall not 
be presented to said bank within szx months after the date of the first 
advertisement, as aforesaid, said bank shall, upon proof that notice 
has been given as hereinbefore provided, pay the amount due on 
said book or issue a duplicate therefor, and upon such payment or 
delivery of a new book all liability of the bank on account of the origi- 
nal book shall terminate.” Public Acts of 1907, Chapter 130. Massa- 
chusetts and Maine statutes are similar except that the period is three 
months. 

In many instances both advertising and indemnity bonds are re- 
quired, as, for instance, in Pennsylvania: ‘‘If a depositor shall lose 
his or her pass book, immediate notice of the loss must be given, and 
a new book will be issued to the depositor upon satisfactory proof of 
identity, and after the depositor shall have advertised the loss of the 
book in one daily newspaper and after the depositor shall have given 
to the society satisfactory indemnity against any loss to the society in 
respect to the book so lost.”’ 

The notice usually states that book No.— is lost or stolen,that pay- 
ment has been stopped, and calls upon all parties having claims against 
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said book to present the same within a stipulated time, after which 
the old book will be declared extinguished and new book issued, or 
payment made. Other banks simply state that the book is lost and 
payment has been stopped, finder to return to the bank. It is usual 
to wait for a certain length of time before making payment, or issu- 
ing new book (which amounts to the same thing), but the period of 
three and six months as required in New Hampshire and Connecticut 
respectively would seem unnecessary and burdensome upon the de- 
positor. Affidavit of loss is usually taken, in all instances as a matter 
of precaution, which is wise, as the average man would not perjure 
himself in such a small matter. The bond of indemnity if given by 
responsible parties is doubtless the most satisfactory, as it fully pro- 
tects, which advertising and affidavit does not. An instance of the 
latter came to the writer’s notice a shorttime ago. A depositor, wish- 
ing to draw money, was unable to obtain his book from his aged 
mother, who was safeguarding the property of a spendthrift. He 
claimed the old lady had inadvertently burned the book while putting 
coalonthe fire. He was willing to pay the advertising fee (fifty cents), 
and the advertisement was duly inserted. At the proper time he was 
given the affidavit to have signed by the mother, which she naturally 
refused to do, as the book had not been burned, in consequence of 
which the money was not paid. In small amounts advertising and 
affidavit are ample protection, but, in large matters, satisfactory bond 
should be insisted upon. 

In an investigation covering this question, made by the Auditing 
Committee of Savings Bank Section, of the American Bankers’ Asso- 
ciation, in March, 1910, and covering 1700 banks, from which over 
600 replies were received, it was found that four methods for pro- 
tecting the banks in case of lost or stolen books are in common use 
viz: Affidavit of loss; bond of indemnity; advertisement of loss; 
notice of loss. Some banks combine two or more of these, while 
others use but one. Many commercial banks issue duplicate book 
on statement of loss. Some savings banks do so upon being satisfied 
that a thorough search has been made for the missing book, but these 
are notcommon. The practices most in use may be classified as fol- 
lows: 313 banks do not cover this matter in their by-laws. 205 banks 
require bond; 185 banks do not ask for bond; 84 if occasion warrants. 
193 banks require advertisement of loss; 345 do not; 44 under certain 
circumstances. 474 issue duplicate books; 142 do not; 14 at times. 

Only six banks report charging a fee for lost book, other than the 
cost of advertising or drawing the bond, which usually costs a nomi- 
nalsum, but in some cases runs from $1.00 to $3.00. The only fees 
reported are in one case 50 cents—one-half of which is refunded if book 
is found and returned. The others are 25 cents each, and one bank 
charges fee if book is closed out within thirty days. 





SAVINGS AND TRUST DEPARTMENT. 


LITTLE POINTS IN LAW FOR SAVINGS BANK MEN. 


No. Il. 
ASSIGNMENTS OF PASS BOOKS. 


The pass books of savings banks are freely accepted everywhere 
as collateral security. Their transfer is attended with so little cere- 
mony and risk that they are frequently pledged and are generally 
looked upon as cash security. One of the largest life insurance com- 
panies requires of its industrial agents that they open account with 
some savings bank, usually for $50, and assign the account, either by 
simply drawing a check tothe order of the company and depositing 
the same with the book, or by more formal document. The bank is 
usually notifiedthat the book is soheld assecurity. Commercial banks 
readily make loans upon pass book collateral,some having completeand 
comprehensive forms for this purpose. Likewise many savings banks 
have provision for such transfers, bothin their by-laws andin the proper 
blanks for assignments of their books. Transfers, either by assign- 
ment or gift are quite common between individuals, the latter prac- 
tice forming the basis for many of the savings bank cases that have 
come before the courts. The assignment or pledge of such evidences 
of debt between a bank of discount and its customers is not attended 
with risk, either on the part of the bank, the depositor or the bank of 
issue; yet nevertheless, while bound in law to recognise regularly 
made assignments, some banks will notacknowledgethem. But where 
the transfer is between individuals, the document is apt to be carelessly 
drawn and complications likely to arise as will be seen from the follow- 
ing case: * The Savings Bank of New York had an account in the 
joint names of man and wife (Poles) who signed an irrevocable agree- 
ment authorizing the otherto draw. The husband left the wife, who 
kept the book. Both parties filed notices with the bank not to pay 
the other. Sometime afterward, the husband appeared at the bank 
with an attorney, and presented an affidavit that the wife had the book 
and demanded payment. He presented an assignment of $100, run- 
ning to the lawyer, evidently in the payment of legal fees. He also 
presented an order to pay the attorney and another payable to him- 
self for the amount he thought was in the bank, but which was exces- 
sive. Payment was refused for want of the pass book, and further 
upon the ground that the bank would not pay either on account of 
the stop orders. The next day the attorney maz/ed the affidavit and 
the assignment to himself, to the bank, with the threat that if payment 
was not made before noon, he would bring suit. 

The lawyer promptlysued the bank for refusal to pay the husband’s 
ordertohim. The trial court decided in favor of the attorney, but upon 
appeal the bank’s position was sustained. 

The husband and wife, in the meantime, had adjusted their differ- 
ences and together had drawn the money. This left the bank in the posi- 


*By request all names and references are omitted. 
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tion of having an assignment on a closed account—a rather unpleasant 
situation, although not necessarily attended with loss. A second suit 
was started by the attorney claiming that the $100 assigned to him 
should have been held out for him. The records became confused, 
the minutes making it appear that the bank was still in possession of 
$100 when the attorney started his last suit; whereas, the facts really 
were that the bank had the $100 when the assignment was presented with- 
out the bank book. The stenographer swore his records were correct 
and rather than risk an appeal when the stenographer’s notes were 
obviously at variance with the testimony, the bank settled the case; 
but it was clearly in the right in its refusal to pay without the book. 
The more important point as to whether the husband could give an 
assignment on a joint,account that would effectually transfer his in- 
terest in the property, so that he could no longer claim the deposit 
under the original agreement, was of course, not decided. But in 
refusing to pay upon the assignment without the book, the bank was 
clearly within its legal rights, and until possession of the book com- 
pleted the transfer, it was a worthless document. Had the book been 
lost beyond doubt, or destroyed, bond of indemnity would, of course, 
have been required. But this book was neither lost nor stolen -tutknown 
to be in possession of the wife. Whether, having on file an assign- 
ment and affidavit,and the book 7 z¢s possession (at the time the money 
was paid the joint owners) the transfer became ¢o znstanti complete and 
vested title to the fund in the attorney, to the exclusion of the wrang- 
ling depositors, this case makes no attempt to answer. The higher 
court, having no opportunity to pass upon this phase of the question, 
has not expressed itself, and the lawyer having obtained his hundred, 
probably doesn’t care. 


SAVINGS BANK INSURANCE IN MASSACHUSETTS. 


The first full year’s operations of the two savings banks in Massa- 
chusetts that are writing life insurance is covered inthe report of the 
Bank Commissioner for the year 1909. 

The policies that may be taken out are: (a) By Monthly Premiums. 
(1) Whole life, premiums ceasing at 75; (2) Endowment, maturing at 
65; (3) 20-year endowment; (4) Insurance and old age pension, com- 
bining acertainsum upto65,with acertainsum payable each year there- 
after as a life income; (5) Old age policy, without insurance, but pro- 
viding, if desired, for the full return of all premiums paid in the 
event of death before age at which the life income is to begin. 

(b) By Annual Premiums (quarterly or semi-annual if preferred). 
(1) Straight Life; (2) 20-Payment Life; (3) 20-year Endowment. 

The ‘‘monthly premium” policies are issued in amounts from 
$25 to $500, and are on a par with the five and ten cent policies issued 
by the regular companies, and are in the nature of a funeral insurance. 
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The ‘‘ annual premium” policies are issued only in multiples of $500, 
and are taken out by the best grade of workmen and clerks. By taking 
a policy in each of the banks now writing insurance a full thousand of 
insurance may be held, since qualifying for one, qualifies for all. 

The State voted $15,000 for use in 1909 in this experiment out of 
which came the cost of printing, State Actuary and Medical Director, 
etc. The most profitable field has been found to be the large manu- 
facturing concerns which have permitted insurance solicitation in 
their factories. Of the business in force on October 30, 1909, only 
4% per cent. could be termed ‘‘over-the-counter.”” But inasmuch as 
this is a new idea, it will have to work itself out by a slow process of 
evolution, and cannot be expected to show large spontaneous growth at 
first. The favorite policy is the endowment, particularly the 20 year. 

Collections are made monthly instead of weekly, as by the regular 
companies, and by a system of grouping instead of from house to 
house. Policy holders in factories pay to the employer, generally 
through the pay roll, who remits tothe bank. This feature results 
in saving the policy holder about 24 per cent. on the basis of the large 
companies. The dividends declared to policy holders in 1909 were at 
the rate of 8%% percent. The two banks operating insurance depart- 
ments (The Whitman, and the Peoples’ Savings Bank of Brockton) 
have not only been able to keep their guaranty funds intact, but have 
paid 4 per cent. to the subscribers thereof; besides, the banks have 
charged themselves with the full legal reserve as required in Massa- 
chusetts. In fact, the success has been such that the dividends re- 
turned to policy holders amount to one month's premium. 

The law allows agencies to be appointed, as a result of which over 
70 firms have so enrolled, the twelve largest having written 2,521 
policies in the sum of $992,761. One large department store is con- 
sidering the advisability of establishing a pension fund among its 
employees, contributed half by the firm and half by the members, 
the fund to be administered by the savings banks writing insurance. 
The Peoples’ Savings Bank issued 1,299 policies during the year, aggre- 
gating $539,794. At the close of business October 30, 1909 this bank 
had 1,034 policies in force. insuring for $442,670. It received in pre- 
miums $11,272.64 and paid policy holders $743—$500 of which was a 
death claim (the first under the new regime). Had this policy been 
written in a regular company the amount would have been but $192 
—a marked contrast in favor of savings bank insurance. The Whit- 
man Savings Bank issued 1,710 policies during the year, insuring 
$593,302. At the close of business October 30, 1909 it had in force 
1,487 policies, insuring $550,091. This bank received in premiums 
$14,104.65 and paid policy holders $135.06. As has been remarked in 
this department before, it is ‘‘an experiment worth a trial, and the 
trial is worth watching.” Thus far it seems to have ‘‘ made good.” 
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CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 
In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


LIABILITY OF SUCCESSIVE ACCOMMODATION INDORSERS. 


Editor Banking Law Journal. Co_umsBvs, Onto, November 4, 1910. 

DEAR Str:—We have previously written you regarding certain indorsements on 
a note; your reply was published on page 823 of the September issue of the JourNAL. 

The attorney for signers of the note is not quite satisfied, and asks for authority. 
Will you please give us some decisions; and, if covered by the Negotiable Instruments 
Act, cite the section. 

Our attorney claims that all the indorsers on the note are co-makers, and that 
we can recover from any one or all. Very truly, SECRETARY & TREASURER. 

Answer.—Persons dealing with negotiable instruments are pre- 
sumed to take them on the credit of the parties whose names appear 
upon them. Manufacturers’ Bank v. Love, 13 N. Y. App. Div. 561. 
Briggs v. Partridge, 64 N. Y. 363. This principle is generally ap- 
plied in cases where one not a party toan instrument is charged with 
liability on the theory that one who did sign, did so as his agent. 
There is noreason why this rule should not also apply to a case where 
the person sought to be charged never intended to be bound, by 
agent or otherwise. 

If this authority is not deemed sufficient then the matter is cov- 
ered by the Negotiable Instruments Law, section 3171 q of the Ohio 
statutes, which declares: ‘*No person is liable on the instrument, 
whose signature does not appear thereon, except as herein otherwise 
expressly provided.” The words ‘otherwise expressly provided ” 
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refer to the sections which follow bearing upon the liability of a per- 
son where his signature is made by an agent. Under this section it was 
held in Seattle Shoe Co. v. Packard, 43 Wash. 527, that a firm, upon 
which a draft was drawn by its commercial traveler could not be held 
liable thereon before acceptance by reason of a custom in previous 
years to honor such drafts. The foregoing authorities, it is submit- 
ted, preclude any recovery against the two who did not sign, in an 
action brought on the new note. 

The only other theory upon which the two parties in question 
could be liable to the bank is that they are still liable on the old note. 
This cannot be. The old note was surrendered and constituted part 
of the consideration of the new note,and the bank surrendered its right 
of action against all parties to the note, whenit surrendered the note 
and took the new one in its place. 

While the new bill would not bea payment of the original instru. 
ment in the absence of an agreement to that effect, where the bill 
was given and received, as in the present case, in satisfaction of the 
earlier paper, the latter is thereby discharged. Cadiz Bank v. Slem- 
mons, 34 Ohio St. 142; Shinkle v. Ripley Bank, 22 Ohio St. 516; 
Miller v. Woods, 21 Ohio St. 485. The old note having been dis- 
charged, no action can be maintained on it, either against the two 
who failed to sign the new note, or the eight who signed. 

The question of fraud may enter intothe transaction. The eight 
who signed can probably show that they signed upon the understand- 
ing that the two, who were left out, should alsosign. In this event 
it would be necessary for the bank to show that it is a holder in 
due course without notice of the fraud, which, judging from the cor- 
respondence, it can undoubtedly do. 

A case was recently decided in Iowa which involved facts some- 
what similar to the case in hand. The decision referred to is that of 
Cox v. Cline, 126 N. W. Rep. 330, decided in May 1910. It there ap- 
peared that ten persons each signed three notes, as and for the pur- 
chase price of a stallion, each having signed a subscription paper 
whereby he agreed to buy one of the ten shares in the stallion, and 
pay $200 for his share. One S, who headed the subscription list, had 
the promise of the owner of the stallion that his share would be given 
to him and thathe would be released from liability. The others signed 
on the representation that S had subscribed in good faith and would 
beliable onthe notes. The notes were made payable to the owner 
and indorsed by him ‘‘ without recourse ”’ to the plaintiff. 1t was held 
that the signatures were obtained by fraud, that the plaintiff was not 
a bona fide holder and that, therefore,the defendants were not liable. 

It was held also that to avail themselves of the defense of fraud 
it was for the defendants to show that they had rescinded the con- 
tract of purchase. 

We agree with your attorney that you may sue any one or more 
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of the parties to the note. We think this is controlled by section 
5009 of Bates Annotated Ohio Statutes, providing that ‘‘one or more 
of the persons severally liable on an instrument may be included in 
the same action thereon.” 

So that, even if the bank had a right of action against the two 
parties in question, it could not be compelled to join them as defend- 
ants. It may be added that, independently of statute, indorsers are 
severally and not jointly liable. The general rule is that successive 
accommodation indorsers are severally liable to the holder. 


—___—+,+,+,— 





PRESENTMENT OF CHECK. 


Editor Banking Law Journal. Boston, Mass., November 18, 1910. 
Dear Srr:—Can you inform me if there is any definite rule as to the time within 
which a check should be presented ? Very truly yours, CASHIER. 


Answer.—The Negotiable Instruments Law provides that ‘‘acheck 
must be presented for payment within a reasonable time after its issue 
or the drawer will be discharged from liability thereon to the extent of 
the loss caused by the delay.” What is a reasonable time depends upon 
the circumstances. However, the drawer is not discharged by delay 
unless it is shown that he is prejudiced by thedelay. The check may 
be presented at any time within the statute of limitations. As between 
the holder and an indorser presentment should be made not later than 
the day following itstransfertothe holder. This rule is not absolute 
and is subject to exceptions, depending upon the circumstances of 


each particular case. 
—_—+ +, + — 


PLEDGE OF CORPORATE STOCK. 


MERCHANTS NATIONAL BANK. 

Editor Banking Law Journal. New Haven, Conn., November 26, 1910. 

Dear Str:—We have a law in this state in connection with the pledging of stock 
in a corporation as collateral security for a loan, that requires a copy of the power of 
attorney transferring the same to be lodged with the corporation, showing that the 
same has been hypothecated and record of which hypothecation must be made upon 
the books of the corporation. If this is not done, an attaching creditor has the prior 
right to that of the holder of the stock. 

The object of our inquiry is to obtain your opinion whether this state law would 
also apply to the pledging of stock, within the borders of this state, of national banks. 

Our contention has always been that it did not cover any foreign corporations in- 
cluding stock in a national bank, which is organized under and governed by the laws 
of the United States. Yours very truly, H. V. Wurpr.e, Cashier. 


Answer.—The statute referred to is apparently section 20,ofchapter 
194, of the Laws of Connecticut, 1903. It reads as follows: 
‘* Shares of stock in any corporation organized under the laws of 
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this state or of the United States, or treasurer’s receipt for payment 
on subscription to the stock of any corporation organized under the 
laws of this state, may be pledged by delivering the certificate of such 
stock or such receipt to the pledgee, with a power of attorney for its 
transfer; but no such pledge shall be effectual to hold such stock 
against any person other than the pledgor, his executor or administra- 
tor, unless there shall be an actual transfer of the same upon the books 
of the corporation, or unless a copy of such power of attorney shall be 
filed with the corporation.” 

The language ofthestatuteisclear. By specifically mentioning the 
stock of domestic corporations it excludes pledges of stock in foreign 
corporations. Shares ofstock in corporations organized in some state 
other than Connecticut may be pledged, as they might have been had 
no statute been enacted. 

On the other hand it expressly mentions shares of stock in national 
banks. As to these shares there must be a transfer of the shares on 
the books of the bank, or a copy of the power of attorney authorizing 
transfer must be filed with the bank. It is true that the states can 
exercise no control over national banks nor in any wise affect their 
operation, except in so far as Congress may see proper to permit. 

But Congress has in no way regulated the pledging of shares of 
national bank stock. It has enacted only that ‘‘such shares shall be 
transferable on the books of the association in such manner as may 
be prescribed in the by-laws or articles of association.” § 5139 U.S. 
Rev. Stat. The Connecticut statute does not conflict with this prov- 
ision. 

Untilsuchtime as the Connecticut statute may be repealed, amend- 
ed or declared unconstitutional, it should be followed, and pledges of 
national bank stock should be made as therein directed. 


SS 


ACKNOWLEDGMENT BY OFFICER OR STOCKHOLDER OF BANK. 
THE FIRST NATIONAL BANK, 

Editor Banking Law Journal. Sprine VaLiey, N. Y., November 25, 1910. 
Dear Str :—Will you kindly advise if in this state a Notary, who is a stockholder 
or an officer in a bank, is disqualified from taking acknowledgments on a mortgage 
or deed running to the bank ? I can not recall any decisions as to our state, but have 

noticed several in other states. Yours very truly, Cuas. H. Mapes. 
Answer.—The question is not covered by statute in New York state, 
and we do not find any decision of the courts upon the point. The 
general rule is that, while an officer of a bank is not disqualified from 
acting as notary on a conveyance to which the bank is a party, a stock- 
holder of the bank is disqualified. No definite rule having been laid 
down in New York, this general rule should be followed. If possible 
a notary should be obtained who is neither a stockholder nor an officer. 








MIDDLE WEST GAIN AIDED BY CHICAGO. 


BY EDWARD WHITE. 
From the Chicago Tribune, November 16, 1910. 
WESTERN thrift and western progress have created a new empire of American 
wealth. The seat of wealth of the American continent has been shifted from 
the nine north Atlantic states to the twelve commonwealths of the middle west, desig- 
nated by the actuaries of the United States Government as the north central states. 

The middle west has not only become a rival of the eastern section; it has actu- 
ally outstripped the older division in every material resource except banking; and even 
banking would not be far from showing a balance in favor of the western section if 
there were elimated from the reckoning the capital, the clearances, and the exchanges 
necessary for the huge volume of purely speculative transactions of one eastern city. 
So that in tangible wealth—in actual resources—the middle west is supreme. The two 
divisions are made up as follows: , 

Nort ATLANTIC STATES.— Maine, New Hampshire, Vermont, Massachusetts, Rhode 
Island, Connecticut, New York, New Jersey, Pennsylvania. 

MIDDLE West Sratres.—Ohio, Indiana, Illinois, Michigan, Wisconsin, Minnesota, 
Iowa, Missouri, Kansas, Nebraska, South Dakota, North Dakota. 

EAST LED TILL NINTH DECADE. 

The eastern group of states, intrenched with the advantages of age and location 
on the seaboard, enjoyed the distinction of leading in property values until after the 
ninth decade of the last century had been reached. In 1880 the estimated true value 
of all property was reported by the bureau of the census as follows: 


North Atlantic states, _- see w « «© © eee 
North Central states, ee ee ae ee 16,189,000,000 
ae ee ee ee ee ee ee ee 43,642,000,000 


Before 1890 was reached the western states were still in the lead, and, according 
toa tabulated statement, it appears that the lead is being maintained at an even greater 
ratio of increase. The figures show as follows: In year 1900, North Atlantic states 
$32,306 482,253; in 1904, $38,301,603,073. 

North Central (Middle West) states in 1900, $33,446,949,385; in 1904, $40,820, - 
672,079. 

United States in 1900, $88,517,306,775; in 1904, $107,104,211,917. 

The percentage of increase, from 1880 to 1904 (24 years) is, for the North At 
lantic states, 118 per cent.; Middle West states, 153 per cent.; United States, 146 
per cent. The figures for 1904 are the last reliable estimates that are available, but 
it is safe to calculate from them that the census of the present year will reveal the fact 
the Middle West holds more than 40 per cent. of all the property in the United States. 

The property coming within the scope of the tables, and in the true value of which 
the middle west exceeds the other sections of the country, includes real property and 
improvements, live stock, farm implements and machinery, and railroads and their 
equipment. There are slight differences in favor of the North Atlantic states in manu- 
facturing machinery and tools, gold and silver coin and bullion, street railways, ship- 
ping, and water works, but in all other property the middle western states are well 
in the lead. 


In manufacturing, the middle west shows even greater percentage of growth than 
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in the increased value of all property. From 1850 to 1905 these states more than 
doubled their percentage of manufactured products while the eastern states lost from 
one-fifth to one-half of their percentage. 

In 1850 the great manufacturing states of New York, New Jersey, Pennsylvania, 
Delaware, and Maryland produced 46.4 per cent. of the manufactures of the United 
States. In 1905 their percentage was 37.3. The New England states, in 1850 had 
a percentage of 27.8, but in 1905 it had dropped to 13.7. In 1850 the central states, 
composed of Ohio, Michigan, Indiana, Illinois, Wisconsin, Minnesota, Iowa, and Mis- 
souri, were producing 14.3 per cent. of the manufactures of the country, while in 1905 
their share of the national products amounted to 30.5 per cent. 

The banking development of the middle west in the last twenty years nas been in 
keeping with the section’s strides in property values, although the showing is not so 
favorable in a comparative sense. In 1890 the banking power of the North Atlantic 
division was $3,510,000,000, or 62.5 per cent. of the banking power of the United 
‘States. In 1909 it had increased to $11,317, 000,000, a net gain of 222 per cent., but 
a decline in percentage of the total for the United States of 8.7. 

GAIN IN BANKING POWER. 

The banking power of the Middle West states in 1890 was $1,184,000, 000, or 21.2 
per cent. of the total forthe entire country. In 1909 it had increased to $5,626,- 
000,000, a net gain of 377 per cent. and an increase in the percentage of the total for 
the United States of 5.6. 

The banking power, or the resources, of all the banks in the United States increased 
in the same period from $6,425,758,784, or 277 per cent. Of this increase the middle 
west sustained 30.4 percent. and the north Atlantic states 48.3 per cent. From 1900 
to 1909 the banks of the United States sustained an increase in resources of $10,261,- 
000,000, or 95 per cent. Of this increase the middle west had $3,170,000,000, or 
30.7 per cent of the total increase,and a net gain of 129 per cent.over the figures of 1900. 

The North Atlantic states in the same period showed an increase of $4,659,000,000, 
or 45 per cent. of the total, and a net gain of only 69 per cent. in the nine years. 

Thus it will be seen that the Middle West makes a strong showing both in per- 
centage and total volume of gain. It has more than maintained its pace in its percen- 
tage of the total increases, and in volume it is rapidly overtaking its eastern rival. 

There is an underlying cause for such rapid and substantial progress in wealth, 
in manufacturing, and in banking. The rise in the property values of the Middle West 
is due, of course, to its development in agriculture and manufacturing and the trend of 
the population toward the center of production. But there is still another basis for 
the magnificent upbuilding of this particular section, and that is the development of 
a great midcontinent metropolis, such as Chicago, with market facilities-and distinc- 
tive advantages to meet the wants and the necessities for a rapidly growing empire. 

Without Chicago—without its advantagesand its vitalizing influences—the develop- 
ment of the Middle West would have halted long ago or it never would have been in- 
itiated in its present form. 

Now that the Middle West is in the full swing of an era of greatness it is seen 
that its commercial capital—the fourth city in the world—is fully equal to every de- 
mand that can be made upon it. In fact its entire existence has been devoted to meet- 
ing necessities. In banking, for instance, it simply has kept pace with natural require- 
ments, without rushing or halting at any time. When the time came for large finan- 
cial institutions to meet the exigencies of a great wealth producing and wealth 
holding community,Chicago was ready with banks rivaling in size and equipment those 
of the world’s greatest financial centers. The distinct advantage of these huge insti- 
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tutions already is apparent in the added activity of large enterprises and the increased 
amount of reserve banking in Chicago by country banks. 

While the banks of Chicago have only grown with the commerce of the city— 
have only kept pace with the actual business wants of the city and the Middle West 
—their development is yet one of the most pronounced and most lasting of any city 
in the world. It is in the number of banks that Chicago has made such great strides, 
for it has fewer banking institutions in proportion than any other American city. 
One comparison will illustrate this: Pittsburg with about one-fourth of Chicago's 
population, has over 100 banks, while Chicago has only fifty-five. 

GROWTH OF BANKS IN TEN YEARS. 

The following comparative statement shows the growth of all banks in Chicago 

from 1900 to 1910: 


900 1910 
Capital, surplus, profits, . . . . $53,243,212 $129,506,852 
Deposits, ..... . . . « S896,268,088 826,585,564 
Resources, . . . s « « « = Sore 985,034,096 


It will be seen that the increase in every item runs well above 100 per cent. for 
the ten years and that the total resources are near the billion dollar mark. 

Going back a few years beyond the decade just passed, we find that the increase 
in the deposits of the Chicago banks really is marvelous. In 1897 the deposits in all 
the banks in the city made a total of $240,000,000, or $29,000,000, less than the com- 
bined deposits of two national banks doing business in Chicago at the present time. 

In 1890 the deposits were $130,000,000, or $20,000,000 short of the deposits of 
one leading bank of today. 

In this wonderful development in banking the state banks and trust companies 
have become an important part, both in volume of growth and percentage of increase. 
In 1890 the deposits of these institutions were less than $36,000,000, while in 1910 
they reached a total of $479,506,987. There are now three institutions in the city 
with deposits aggregating $195,000,000 or $39,000,000 more than all tlhe money held 
as deposits by the state banks and trust companies of the city in the year 1900. The 
banking power of the city is about evenly divided between the national banks and state 


banks and trust companies. 
—_— 


THE BANKERS’ ENCYCLOPEDIA. 

The September, 1910, edition of the Bankers’ Encyclopedia, recently issued by 
the Anthony Stumpf Publishing Co. of 22 Pine St., New York, is the most complete 
work of its kind ever published in this country. In fact this work is now, what its 
name implies, an ‘* encyclopedia,” as it contains more detailed, practical informa- 
tion, that is an everyday requirement in banking, financial and commercial institutions, 
than ever before printed in one publication. 

Since the Stumpf Company have been publishing this work they have added so 
many new and practical features to it, that after it is once adopted it will be almost 
indispensable. Among the new features, chiefly noticeable, is a decided improvement 
in the method of indexing, which shows the states in black and gold while all the large 
cities are designated in red and gold, so that any desired locality can be quickly found. 
Another new feature is a speciai list of surety and bonding companies and a special list 
of public accountants and bank auditors in New York City. A very valuable feature 
is information regarding the collection rules of the various clearing houses which are 
given at the head of every clearing house city in this country and Canada. A decided 
innovation appears in Texas, where a number is placed under the title of each bank, to 
be used, it is understood, for collection purposes. New banks received too late for 
arrangement under states can be found, properly classified, at the end of the book. The 
Encyclopedia is certainly rightly named and every banker should have a copy. 


| 
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The following banks were approved as Reserve Agents in November: 

National Park Bank, New York, for First Nat. Bank, Clifton, Col.; First Nat. 
Bank, Crosby, Minn.; First Nat. Bank, Vidalia, Ga.; Virginia Nat. Bank, Norfolk, 
Va.; First Nat. Bank, Gorman, Tex.; Stockmens Nat. Bank, Cotulla, Tex. 

Irving National Exchange Bank, New York, for Lincoln Nat. Bank, Washington, 
D. C.; North Nat. Bank, Rockland, Me. ; First Nat. Bank, Weed, Cal.; Peoples Nat. 
Bank, Norristown, Pa.; United States Nat. Bank, Superior, Wis.; Whitbeck Nat. 
Bank, Chamberlain, 8. D. 

American Exchange National Bank, New York, for Home National Bank, Meri- 
den, Conn.; First Nat. Bank, Easton, Pa.; First Nat. Bank, Saratoga Springs, N. Y. ; 
Mechanics Nat. Bank, Providence, R. I.; Exchange Nat. Bank, Little Rock, Ark. ; 
Anglo and London Paris Nat. Bank, San Francisco, Cal. 

Mercantile National Bank, New York, for Textile Nat. Bank, Philadelphia, Pa. ; 
Merchants Nat. Bank, Jersey City, N. J. 

Coal & Iron National Bank, New York, for First Nat Bank, Spring Lake, N. J. 

Hanover National Bank, New York, for First Nat. Bank, La Jara, Colo.; First 
Nat. Bank, Wilmore, Ky.; First Nat. Bank, Parkersburg, Iowa. 

Seaboard National Bank, New York, for First Nat. Bank, Mullins, 8. C.; Third 
Nat. Bank, Fitzgerald, Ga. 

Fourth National Bank, New York, for Union Stock Yards Nat. Bank, Union 
Stock Yards, Kans.; Union Nat. Bank, Houston, Tex. 

Chase National Bank, New York, for Farmers Nat. Bank, Rossville, Ill 

Chatham National Bank, New York, for City Nat. Bank, Lincoln, Neb.; Traders 
Nat. Bank, Lowell, Mass. 

Liberty National Bank, New York, for Commercial & Farmers Nat., Balto., Md. 

Merchants National Bank, New York, for Florida Nat. Bank, Jacksonville, Fla. 

Mechanics & Metals National Bank, N. Y., for American Nat., Asheville, N. C. 

Corn Exchange National Bank, Chicago, for Nat. Bank of Riverside, Cal.; Mer- 
chants Nat. Bank, Boston, Mass.: First Nat. Bank, Cambridge City, Ind.; Farmers 
Nat. Bank, Rossville, Il. , 

National City Bank, Chicago, for Stockgrowers & Farmers’ Nat. Bank, Wallowa, 
Oreg.; Citizens Nat. Bank, Los Angeles, Cal.; Alamo Nat. Bank, San Antonio, Tex. ; 
Farmers Nat. Bank, Crystal Lake, Iowa; First Nat. Bank, Watonga, Okla. 

Continental & Commercial National Bank, Chicago, for First Nat. Bank, Wenat- 
chee, Wash.; Farmers & Merchants’ Nat. Bank, Wabash, Ind.; First Nat. Bank, Chad- 
wick, Ill.; Farmers Nat. Bank, Rossville, Ill.; Broughton Nat. Bank, Dayton, Wash. ; 
Southwestern Nat. Bank, Philadelphia, Pa.; First Nat. Bank, Akron, Ohio. ; Nat. 
Bank of Orange, Orange, Cal.; First Nat. Bank, Hamilton, Ill. ; Southern Nat. Bank, 


Wilmington, N.C.; Farmers Nat. Bank, Prophetstown, Ill.; First Nat. Bank, Scotts- 
bluff, Neb.; Washington Park Nat. Bank, Chicago, III. 


Fort Dearborn National Bank, Chicago, for Citizens Nat. Bank, Appleton, Wis. ; 
Diamond Nat. Bank, Pittsburg, Pa.; First Nat. Bank, Omaha, Neb.; First Nat. Ex- 
change Bank, Port Huron, Mich. 

National Bank of the Republic, Chicago, for Northern Nat. Bank, Toledo, Ohio. 

Fourth Street National Bank, Philadelphia, for First Nat. Bank, Mount Vernon, 
N. Y.; Nat. Bank of Norton, Norton, Va. 


Franklin National Bank, Philadelphia, for Haddon Heights Nat. Bank, Haddon 
Heights, N. J.; First Nat. Bank, Norton, Va. 
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Girard National Bank, Philadelphia, for Northwestern Nat. Bank, Bellingham, 
Wash.; Virginia Nat. Bank, Norfolk, Va. 

Third National Bank, St. Louis, for First Nat. Bank, Fremont, Neb. 

First National Bank, Denver, for First Nat. Bank, Clifton, Col. 

Security National Bank, Minneapolis, Minn., for First Nat. Bank, Tower City, 
N. D.; First Nat. Bank, Milton, N. D. 


——S 
UNITED STATES MORTGAGE & TRUST COMPANY. 


The 1910 volume of the ‘‘ Trust Companies of the United States,” compiled by the 
United States Mortgage & Trust Co. of New York City, has been received. In this 
book can be found statements of condition of all the trust companies in this country 
as of June 30, last, with officers, directors, correspondents and other valuable statis- 
tics of especial interest to the banking public. 

The vast volume of business transacted by the trust companies of America is some- 
thing not generally known. According to the published statements these companies 
stand guard over $30,000,000,000 of which $5,000,000,000 represents their own re- 
sources and the balance is the amount protected by themas trustees and adwinistrators. 
Formerly, when a corporation needed capital, it sold mortgage bonds to small groups 
of investors. Today, corporations can borrow one hundred millions of dollars at a 
time secured by mortgages to trust companies, which, in turn, issue bonds that are 
sold to investors not only in this country but in Europe. The trust companies hold 
in trust the mortgages against which such bonds are issued; they also hold securities 
pledged for collateral trust bonds; act as holders of equipment trust bonds; are inter- 
mediaries in escrow transactions between corporations, and also hold in trust millions 
in bonds and stocks that are deposited in connection with mergers, reorganizations, 
etc. Although the total amount of wealth so held can only be estimated, it is claimed 
that fully 85 per cent. of the bonds of corporations whose securities are listed on the 
N. Y. Stock Exchange, is secured by mortgages under which trust companies act as 
trustee. And all this is outside of what may be termed the banking functions of trust 
companies, reports of which are regularly made to and published by the various state 
authorities. Without doubt, the trust companies of this country control greater re- 
sources, have larger reserves, and better opportunities for usefulness than ever before. 
The aggregate resources and liabilities of the trust companies of the United States on 
June 30, last, are as follows: Capital $446,168,110; surplus and profits $519,791,113; 
deposits $3,308,287,170; due to banks and bankers $187, 875,055; other liabilities 
$148,251,661. Loans, mortgages, stocks, bonds, etc., $3,447,908,793; real estate, 
banking house, furniture, safe deposit vaults, etc., $164,362,212; cash on hand and in 
bank $895,527,075; other resources $102,575,030. 

The June 30, 1910, statement of the U. S. Mortgage & Trust Co. is as follows: 
Capital $2,000,000, surplus and profits $4,366,500; deposits $47,738,084; certified 
checks $2,359,398; bonds outstanding $8,198,200; other liabilities $345,226. Under 
assets, loans, stocks, mortgages, bonds and bills purchased $49,273,416; cash on hand 
and in bank $14,427,803; other assets $1,306,187; total resources $65,007,409. 
The main office of the company is at 55 Cedar St., and branches at Broadway & 73d 
St., and Eighth Avenue and 125th St. The book contains handsome interior views of the 
main office and branches. Late statements of the Canadian trust companies are also 
published. The book certainly fills a valuable place in banking literature and reflects 
great credit upon the publishers. 
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Liberty National Bank of New York, accord 
ing to report of Nov. 10, has $23,000,000 de- 
posits; $2,719,890 surplus and profits, and $1,- 
000,000 capital. Total resources are $27,228,762, 
consisting of loans and discounts $15,755,822; 
U. S. bonds and other securities $2,054,907; 
cash,exchanges and due from banks $9,418,032. 





A condensed report of the Phenix National 
Bank, of New York, on Nov. 10, shows deposits 
of $9,057,956; surplus and profits $759,578 and 
$1,000,000 capital. Loans and discounts are 
$6,494,737; U.S. and other bonds and stocks 
$1,445,000; cash and exchange $3,752,426. 





The Mechanics & Metals National Bank of 
New York, in its statement to the Comptroller 
Nov. 10, reports $75,976,365 deposits; $8,049,- 
477 surplus and profits and $6,000,000 capital. 
Loans and discounts aggregate $20,620,196; 
U. S. bonds $3,000,000; demand loans $18, 390,- 
400; cash and exchanges, due from banks and 
U. S. Treasurer $49,056,569; other resources 
$2,178,coo, 





The November 10, statement of the Coal & 
Iron National Bank, of New York, shows de- 
posits about $7,000,000, surplus and profits 
$409,009. Total resources are $8,522,378, which 
includes loans and discounts $4,969,000, U. S. 
and other bonds $1,315,772, due from banks 
$415,000, and cash and exchange $1,822,977. 
Capital $1,000,000. 

The Hanover National Bank, of New York, 
reports to the Comptroller of the Currency on 
Nov. 10 as follows; total deposits $95,102,¢61, 
surplus and undivided profits $ 12,069 932. 
Loans and discounts $51,348,315, U. S. bonds 
and other bonds and securities $9,357,245, due 
from banks $3,566,494,cash on hand, exchanges 
for clearing houseand due from U.S. Treasurer 
$42,406,463, banking house $5,343,000, making 
total resources$1 12,024,386. Capital is $3,000, - 
ooo. The officers are: Jas. M. Donald, Chair- 
man; William Woodward, president; E. Hay- 
ward Ferry and Henry R.Carse, vice-presidents; 
Elmer E. Whittaker, cashier; Wm. I. Lighthipe, 
Alex. D. Cambell, Chas. H. Hampton, J. Nie- 
mann and Wm. Donald assistant cashiers. 


Under the Comptroller's call of Nov. 10, the 
Seaboard National Bank of New York reports 
deposits $31,271,022 and surplus and profits 
(earned) $1,977,193. Resources include loans 
and discounts $19,275,051, United States and 
other bonds and stocks $1,918,885, due from 
banks $1,632,349, cash, exchanges and due 
from U. S. Treasurer $11,834,434. Capital is 
$1,000,000, 





The Nassau Bank, of New York, under date 
of Nov. Io, reportsas follows: Deposits $9,401,- 
ooo, surplus and profits $546,000. Under 
resources, loans anddiscounts $7,129,000, bonds 
and mortgages, $54,000, due from banks $842,- 
ooo, cash and exchanges $2,536,500. Capital 
stock, $500,000. M. D. Ailing and Ray M. 
Bailey, have been elected assistant cashiers. 
Mr. Alling has been connected with the bank 
fortwenty years and was chief clerk forthe last 
two years. Mr. Bailey has also been in the em- 
ploy of the bank for many years. 





Eldridge G. Snow, president of the Home 
Life Insurance Co., has been elected a director 
of the Fourth National Bank of New York. 

Lewis L. Clarke, president of the American 
Exchange National Bank of New York, hasbeen 
elected a director of the Hudson & Manhattan 
Railroad Co. 





The Marine National Bank of Buffalo, N. Y., 
reports, at close of business Nov. 10, $25,003,- 
428 deposits and $1, 346, 313 surplus and profits. 
Loans and discounts $17,622,044; U. S. and 
other bonds $5,702,730; cash on hand and due 
from banks $6,225,000; other resources $250,- 
000. Capital is $2,000,000. The Marine Na- 
tional is the oldest bank of discount in Buffalo. 





The statement of condition of the Continental 
& Commercial National Bank of Chicago on 
Nov. 10, is as follows: Deposits $153,312,647; 
surplus and profits $9,764.963. Under resour- 
ces, loans and discounts are $111,164,043; U. 
S. bonds and other bonds and securities $20,- 
689,078; cash, due from banks and U.S. Treas- 
urer $57,930,756; other resources $1,643,527. 
Capital is $20,000,000. It is claimed that, dur- 
ing the three months since consolidation, the 
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earnings of this bank are at the rate of 17 per 
cent. per annum. 


Statement of the condition of the Philadelphia 
National Bank in response to call of the Comp- 
troller of the Currency as of Nov. 10; deposits 
$44,118,075; surplus and profits $3,890,532. 
Loans and discounts $29,347,968; due from 
banks $9,160,870; exchanges for clearing house 
$2.945,205; cash and reserve $9,003,563. Cap- 
ital $1,500,000. 


Condition of Franklin National Bank, Phila- 
delphia, at close of business Nov. 10: Deposits 
$31,846,540; surplus and profits $2,722,519; 
Loans and discounts $21,675,000; due from 
banks $5,743,261; cash and reserve $6,413,477; 
exchanges for clearing house $2,279,729. Capi- 
tal $1,000,000. 


The Fourth Street Nat. Bank of Philadelphia 
reports, on Nov. 10, deposits $45,436,520, sur- 
plus and profits $6,350,222, loans and discounts 
$36,000,000, due from banks $7,858,298, cash 
and exchanges $13,957,725. The capital is 
$3,000,000, 


The Third National Bank of St. Louis, reports 
as follows, in response to the Comptroller's call 
of Nov. 10. Deposits $33,116,462; surplus and 
profits $2,205,279; capital $2,000,000. Loans 
and discounts are $18,809,306; U.S. and other 
bonds and stocks $3,509,511; cash and sight 
exchange $16,052,923; other resources $950,000. 


The statement of the First National Bank of 
Cleveland, as made to the Comptroller of the 
Currency on Nov. 10, shows $27,048,660 depos- 
its; $1,345,696 surplus and profits and provident 
reserve fund $100,000. Loans and discounts 
are $20,055,648; U. S. and other bonds $3, 320.- 
440; cash and due from banks $9,278,760; other 
resources $780,000. Capital $2,500,000. 


The Union National Bank of Cleveland, Ohio, 
on Nov. 10, reports as follows: Deposits $11,- 
236,211; surplus and profits $958,743. Loans 
and discounts $9,211,466; U. S. bondsand other 
securities $1,416,004; cash and exchanges 
$4,001,382 and other resources $300,000, Cap- 
ital $1,600,000. 


Central National Bank, Cleveland, on Nov, 
10, reports deposits $7,846,555; surplus and 
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profits $723,501; capital $1,000,000. Loans 
and discounts $7,391,616; cash and due from 
banks and U. S. Treasurer $2,397,812; other 
resources $35,000; total resources $10,888,556. 


Statement of condition of Mellon National 
Bank, Pittsburg, made to Comptroller of the 
Currency, Nov. 10, shows deposits $34,918,787 ; 
surplus and profits $3,296,346. Loans and dis- 
counts $25,090,603; U.S. bonds and other se- 
curities $9,542,610; due from banks $5,506,638; 
cash, exchanges and due from U. S. Treasurer 
$5,300,447. Capital is $4,000,000; total re- 
sources $45,441,436. 


T. M. Jones, for many yearsassistant cashier 
of the Columbia National Bank of Pittsburg, 
has resigned his position on account of ill health. 
He was very popular among the banking fra- 
ternity pot only in Pittsburg but throughout the 
state, and his resignation was accepted with 
greatreluctance. His successor is J.N. Thomp- 
son, formerly discount clerk. Mr. Thompson 
is also well known in banking circles, having 
been connected with the Tradesmens National 
Bank which was merged with the Columbia 
National some years ago. 


The Security National Bank of Minneapolis, 
Minn., reports, on Nov. 10,deposits $19,000,000, 
surplus and profits $1,731,390. Loans and dis- 
counts $12,267,000, U.S. bonds and other secu- 
rities $910,000, cash and due from banks $9,- 
000,000. The capital is $1,000,000. 


Under date of the recent Comptroller’s call 
on Nov. 10, the Northwestern National Bank 
of Minneapolis reports $24,679,732 deposits, 
$2,285,000 surplus and undivided profits. Loans 
and discounts $19,232,373, U.S. and other 
bonds $2,472,636; cash and due from banks 
$9,226,000 and total resources $31,509,556. 
Capital is $3,000,000. 

First National Bank of Minneapolis, Minn., 
on Nov. to, reports deposits $19,872,000, sur- 
plus and profits $2,384,000. Under resources, 
loans and discounts are $14,246,619, U. S. and 
other bonds $2,592,000, cash and due from 
banks $8,607,083, other resources $300,000. 
Capital is $2,000,000, 
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A condensed report of the Seattle National 
Bank, of Seattle, Wash , under the call of Nov. 
10, shows deposits of $15,731,000; surplus and 
profits $256,557. Loansand discounts $8,929,- 
000; U. S. bonds and other securities $2,814,984; 
cash and exchange $5,661,705; other resources 
$81,728. Capital $1,000,000. In this connec- 
tion itis worthy of notethat the Seattle National 
holds greater deposits than any financial insti- 
tution west of the Rockies and north of San 
Francisco. Infact the total deposits in Seattle 
banks haveincreased more than 2,400 per cent. 
in the past fourteen years. In 1896 Seattle 
had only nine banks with deposits aggregatirg 
a little over $3,c00,000. On November 10, last, 
there were twenty-seven banks with $78,375,957 
deposits; loans and discounts $50,725,735; in- 
vestments $12,408,457; cash and exchange 
$27,008,945 and capital $7,265.0co Such fig- 
ures speak in a loudertone than many volum¢s 
and tell the story of how Seattle has risen,from 
a Puget Sound village, to one of the financial 
centers of this country, a growthtruly phenom- 
enal. 


One of the most progressive banks in New 
Mexico isthe State National Bankof Albuquer- 
que. The bank was organized in 1904, and, 
according to a recent statement, has $1c0,000 
capital, $38,296 surplus and profits, and about 
$1,000,000, deposits. Resources show loans 
and discounts $676,645; U.S. bonds, other se- 
curities, ete., $157,495; banking house and fix- 
ures $48,000; cash and due from banks $277,- 
452. The officers are: J. B Herndon, president; 
Jacob Korber, vice-president; Roy Mc Donald, 
cashier, and L. R. Goohring, assistant cashier. 


At the close of business, Nov. 10, the First 
National Bank of Denver reports $19,070,892 
deposits and $1,035,211 surplus and profits. 
Resources are: loans and discounts $7,870,848; 
U.S. bonds and other bonds and stocks $4,682,- 
933: cash, due from banks and U.S. Treasurer 
$9,188,610; other resources $348,412. Capital 
$1,000,000. J.C. Houston, assistant cashier, 
has been elected a director in place of J. A. 
McClurg, deceased. 


A copy of the proceedings of the fifteenth an- 
nual convention of the Washington Bankers’ 
Association has been received. It is a neatly 
bound volume of over 200 pages, contains a 
complete list of the present and all the past 
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officers of the association, and is brimful of 
information of great value to every banker in 
the State of Washington. The secretary, P.C. 
Kauffman, is deserving of great credit for the 
admirable work he has turned out. It is a val- 
uable book of reference, and copies of it have 
been sent to every state bankers’ organization as 
well as jeading financial publications and promi- 
nent bankers throughout the United States. 
Mr. Kauffman is a vice-president of the Fidelity 
Trust Co. of Tacoma, and was formerly treas- 
urer of the American Banker's Association. 


E. St. Elmo Lewis. advertising manager of 
the Burroughs Adding Machine Company, of 
Detroit, Mich., has again been honored by the 
advertising fraternity. The Associated Adver- 
tising Clubs of America is an organization com- 
posed of all the leading advertising clubs of the 
country. The broad field of its work is divided 
into several sections,such as the noveltysection, 
composed of those specially interested in adver- 
tising novelties; outdoor publicity section, cover- 
ing bill board and display sign advertising, and 
the national advertising section, cc mposed of 
all those interested in genera! advertising of any 
character, national in scope. The president of 
the associated clubs has just announced his ap- 
pointment of Mr. Lewis as Chairman of the 
important National Advertising Section and also 
to a place on the Educational Committee. 

E. St. Elmo Lewis is already president of the 
National Association of Advertising Managers, 
chairman of the Publicity Committee of the De- 
troit Board of Commerce and editor of its month- 
iy Bulletin, and is constantly lecturing in various 
parts of the country. It isa matter of wonder 
where he finds time to so ably conduct the im- 
mense advertising of the Burroughs Adding 
Machine Company. 


The second annual convention of managers 
and department heads of H. M. Byllesby & Co. 
and affiliated companies will be held at the 
Congress Hotel,in Chicago, January 17-20 next, 


inclusive. Since the first convention, held one 
year ago, a number of properties bave been 
added to the company’s list, and the former 
attendance of two hundred will be largely in- 
creased. It is believed by President Byllesby 
that these annual meetings, and interchange of 
ideas among managers and department heads, 
do much toward improving the service offered 
the public. 
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THE BANK OF CALIFORNIA, N. A, SAN FRANCISCO. 


The Bank of California was organized and opened for business July 5, 1864, as 
a joint stock commercial bank, by Wm. C. Ralston, D. O. Mills. and others, in a build- 
ing located on corner of Battery and Washington streets. As Mr. Ralston began his 
banking career in same building in 1856, the Bank of California may be said to date 
its beginning from that year. In February, 1910, the bank was reorganized as The 
Bank of California National Association. At that time, Frank B. Anderson, who was 
vice-president, was advanced to the presidency. Mr. Anderson was formerly connected 
with the American Exchange National Bank of New York. Under his conservative 





BANK OF CALIFORNIA, NATIONAL ASSOCIATION SAN FRANCISCO. 


management the bank has been forging ahead, until now it ranks as one of the largest 
and most prosperous institutions on the Pacific Coast. The bank has recently occu- 
pied its new building which is, without doubt, one of the finest and most commodious 
bank edifices in the country. Its spacious banking room and officers’ quarters are sim- 
ply unequalled. It is hoped, in the near future, to present the JoURNAL’s readers with 
complete views of the interior of this structure. 

The November 10 statement to Comptroller of the Currency shows $32,000,000 
deposits and $7,836,754 surplus and profits. Loans and discounts $28,203,529; U. 8. 
and other bonds and stocks $9,569,147; bank premises and real estate $1,620,685: 
cash’and exchange $14,126,910; total resources $58,675,715. Capital, paid in gold 
coin is $8,500,000. 
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FRANK D. BRUNDAGE. 

Few, if any, private banking houses in the United States are better known among 
the banking fraternity than the firm of Knauth, Nachod & Kuhne of New York, and 
few, if any, traveling representatives of banks or banking houses are better and more 
favorably known than Frank D. Brundage, who, for over six years, has represented that 
firm throughout the entire country. As a recognition of his merits, the firm has made 
him Assistant Manager of the Travelers Cheque and Letter of Credit Department. 





FRANK D. BRUNDAGE, 
Of Knauth, Nachod & Kuhne, Bankers, New York City. 


Mr. Brundage’s genial manner, together with his knowledge of the department 
of the firm he represents, has won for him in every state in the Union a host of sin- 
cere friends and admirers. He has probably attended a larger number of bankers con- 
ventions since his connection with Knauth, Nachod & Kuhne, than any other one man 
in the United States. He never loses an opportunity to place the name of the firm 
conspicuously before the bankers at each convention he attends, and it is always done 


in such a way that it is effective and leaves a strong, favorable impression of the firm 
and its business. 
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A GREAT ACHIEVEMENT IN RAILROADING BY AMERICA’S 
GREATEST RAILROAD. 

Eastern bankers of the United States were very forcibly impressed with the mar- 
velous progress in the development of transportation facilities, shown them in the 
course of their trip over the New York Central's lines and its connections, to attend 
the convention of the American Bankers’ Association at Los Angeles, Cal., last Sep- 
tember and October. 





L. H. VOSBURG, 


General Passenger Agent, New York Central Lines 


The round trip, including a tour which carried the 400 bankers and their wives 
through many states, was made in four de /wz-re trains, selected by the New York Cen- 
tral management, under the supervision of Mr. Loren H. Vosburg, its general pas- 
senger agent and Mr. George W. Higgins of his staff. Not only was this extended 
tour made without the slightest accident or loss of time, but without the least discom- 
fort to the passengers. 

It may well be regarded as an epoch-making event: the climax of luxurious travel 
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over a continent, stretching 3000 miles across, with the maximum of comfort conceiv- 
able. This was made possible by the high degree of development in the mechanical 
features of railroading, both as regards road beds and equipment, enabling trains of 
11 and 12 cars to be carried from ocean to ocean, without a change, at high speed, 
yet with safety and luxurious comfort. It wasa concrete demonstration of the superi- 
ority of American railways, never to be forgotten by those who participated in the tours. 

As a manifestation of their pleasurable experiences and complete satisfaction with 
the service, many of those who were among the passengers determined to show their 
appreciation of the labors of the gentlemen named to make the trip as nearly perfect 
as possible, by tendering them a dinner in New York City recently. It was an occa- 
sion of complete enjoyment for all who attended; reminiscences of the event were 
exchanged, and the guests of honor were overwhelmed with compliments upon their 
achievements, particularly the uniform courtesy and thoughtfulness for the tourists, 
displayed by all the railway officials and subordinates. 

Taken altogether it was a well-deserved testimonial to the excellence of the New 
York Central’s management and its care for the public, in the ever-growing need for 
travel and demand for safety and conveniences during such travel. They have not 
merely kept the pace with the increasing needs of modern times, but have se¢ the 
pace in most particulars. The publisher of this Journa was one of the participants 
in the tour on one of the trains and can thus testify personally as to the experiences 
and pleasures thereof. 


THE BURROUGHS ADDING MACHINE. 


The history of the invention and evolution of the Burroughs Adding Machine, from 
the time that William Seward Burroughs first conceived the idea of building a set of 
‘* mechanical brains ” that would prove a benefit to humanity, reads like a romance. It 
needs but a slight stretch of the imagination to carry one back to the days of Aladdin 
and.his lamp. The struggles and rebuffs of the inventor who, twenty-five years ago, 
worked by day and by night to perfect the machine which almost equals the human 
brain in its intelligence, have been vividly described before; and while a2 succumbed 
to a dread disease and passed away at a comparatively early age, he left behind him a 
monument as lasting as time. 

The first machines were made in St. Louis in 1888 in what was known as the Boyer 
Machine Shop. A company was subsequently organized which had its own plant in St. 
Louis until 1908 when it was moved to Detroit, Mich., where today it occupies the 
largest factory of its kind in the world, having a floor space of over 54 acres. Some 
idea of the magnitude of the business may be learned from the fact that it has over 
2000 employes, more than 300 salesmen and 300 employes in foreign countries, inclu- 
ding England, Scotland, France, Italy, Germany, Belgium, Norway, Australia and 
Canada. Over 2000 adding and listing machines are made every month. Up to Decem- 
ber 1, 1910, the total sales for eleven months were 15,055 machines, or 599 more 
than for the same time in 1909, and over 100,000 machines are in successful use today. 
The motto of the Burroughs Company is: ‘‘To so make and market a machine that 
it shall at all times and under all circumstances give the user uninterrupted use of his 
investment ;” and this is insured to every purchaser. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending November 27,1909,and November 26,1910,respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year: 
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tAverage, 
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Loans and 
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BANKS. 





Bank of N. Y. N. B. A.... 
Bank of the Manhattan Co. 
Merchants’ National 
Mechanics & Metals Nat. 
Bank of America 

Phenix National 


Merchants’ Exch. National 
Gallatin National 

Nat. Butchers & Drovers. 
Greenwich 

American Exchange Nat. 
Nat. Bank of Commerce. . 
Mercantile National 


People’s 
Hanover National 
Citizen’s Central National 





Market & Fulton Nat..... 


Metropolitan Bank....... 
Corn Exchange 

Importers & Traders’ Nat | 
National Park ; 
East River National 
Fourth National 
Second National 
First National 
Irving National Exchange! 
Bowery 

N. Y. County National... 
German-American 

Chase National 


Fifth Avenue 

German Exchange 
Germania 

Lincoln National 
Garfield National 

Fifth National 

Bank of the Metropolis. . . 
West Side Bank 


Liberty National 

N. Y. Produce Exchange 
State Bank 

Fourteenth Street Bank.. 
Coal & Iron Nat'l Bank.. 
Union Exchange Nat. .. 
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+ United States D=posits included, $1,680,100, * United States Deposits included, $1,662, 


$ 18,015,000 
29,200,000 
17,264,000 
51,616,900 
22,105,500 

8,459,000 
175.609,000 
27,534,000 
6,529,200 
8,557,600 
2,232,400 
7,305,200 
28,546,800 
141,274,100 
1 3,822,000 
3,929,600 
6,865,100) 
1,265,300 
60 418,300} 
21,953,600) 
6,221,800 
8,046, 500) 
12,822,000} 
39.882,000 
24,778,000 
81,024,000 
1,436,300} 
20,918,000} 
12,176,000) 
97,912,900) 
19,781,100) 
3.460,000) 
7,899,600 
4,052,100 
71,755,800) 
13,028,400} 
3,700,000} 
4.819, 100) 
15,67 3.200] 
7,191,100! 
3,434,700) 
11,493,200 
4,381,000 
18,486,000 
16,196,900} 
7.604.000 
13,725,000) 
5,308,800 





$ 19,634.000|] $ 15,109,000 


29,950,000| 
18,067,000) 
50,039,000) 
22,951,800 
8,329,000} 
170,520, 100} 
28,027,600} 
6,941,500 
8,153,000 
2,7 26,200 
7,365,400 
32,062,400} 
140,454,100 
14,087,400) 
3.520, 500 


8,116,400} 


1,921,500 
61,841,800 
21,615,500 

7,176,400 

&. 375,600 


12,432,700] 


39,886,000 
25,352,000 
80, 319,000 


1,359,700 
27,427,000 
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7,877,300 
15,167,000 
5.992.000 
5,751,000 
8,689,900 


33,600,000 
16,865,000) 
52,619.500) 


115,597,300) 
10,193,100} 
3.456.700) 
7+377,900 
2.483,200| 
68,312,800 
21,745,700} 
6,891,100 
7.7 23,10, 
13,124,300 
46,7 26,000) 
22,000,000 
96,201,000 
1,710,500 
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$ 17,505,000, 


33,400,000} 
17,611,000) 


47,296,300) ca 


22,380,200} 
7,579,000) 
152,820,800 
25.707,000) 
7,069. 300] 
6,145,600) 
8,207,000) 
30, 180,400] 
117,469,900) 
10,311,600) 





3,115,000} ....| 


8,481,600) 
1,962,500) 
709,332.500) 


20,958,400) ... | 


7,917,000] 
8,357,000 


13,011,400] ... 
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$1, 196,167,100 $1,214,416,500 $1,175,582 100 1,187,6 ) 3,200) 
j | | | 





t Consolidation of Mechanics’ National and National Copper Banks. 
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